
 
 

UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

 
In re:  RAYMOND YOUNG,  
 
          Movant. 

 
No. 18-6098 

(D.C. Nos. 5:10-CV-00835-M,  
5:07-CR-00247-M-3, 5:08-CR-00241-M-3 

& 5:08-CR-00242-M-2) 
(W.D. Okla.) 

_________________________________ 

ORDER 
_________________________________ 

Before LUCERO, KELLY, and PHILLIPS, Circuit Judges. 
_________________________________ 

Raymond Young seeks authorization to file a second or successive 28 U.S.C. 

§ 2255 motion.  For the following reasons, we deny authorization. 

In 2009, Mr. Young pleaded guilty to five counts of interference with commerce 

by robbery in violation of 18 U.S.C. § 1951(a) (“Hobbs Act” robbery), and one count of 

brandishing a firearm during and in relation to a crime of violence in violation of 

18 U.S.C. § 924(c)(1)(A)(iii).   He was sentenced to concurrent terms of 135 months’ 

imprisonment on each of the Hobbs Act robbery counts, and a consecutive term of 84 

months on the § 924(c) count, for a total prison term of 219 months. 

In 2010, Mr. Young filed his first 28 U.S.C. § 2255 motion.   The district court 

dismissed the motion.  He did not appeal the dismissal. 

Mr. Young now seeks authorization to raise a claim that Hobbs Act robbery does 

not qualify as a crime of violence under § 924(c)(3) and his § 924(c)(1)(A) conviction 
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should therefore be vacated.  Under § 924(c)(3), a “crime of violence” is defined as a 

felony that either  

(A) has as an element the use, attempted use, or threatened use of physical 
force against the person or property of another, [the “elements clause”] or 

(B) that by its nature, involves a substantial risk that physical force against 
the person or property of another may be used in the course of committing 
the offense [the “residual clause”]. 

§ 924(c)(3). 

To obtain authorization to file a second or successive § 2255 motion, Mr. Young 

must show that his proposed § 2255 claim is based on “a new rule of constitutional law, 

made retroactive to cases on collateral review by the Supreme Court, that was previously 

unavailable.”  28 U.S.C. § 2255(h)(2).  Mr. Young’s primary argument is that his Hobbs 

Act robbery conviction does not qualify as a crime of violence under the elements clause 

because our cases concerning when Hobbs Act robbery qualifies or does not qualify as a 

crime of violence create “an ambiguity that must be read against the government.”  

Mot. for Authorization at 5.  Such a claim is not based on a new rule of constitutional law 

and is not a basis for authorization under § 2255(h).       

Mr. Young also cites Sessions v. Dimaya, 138 S. Ct. 1204 (2018).  Recently, 

relying on Dimaya, this court held that the residual clause in § 924(c)(3)(B) is 

unconstitutionally vague.  See United States v. Salas, 889 F.3d 681, 687-88 (10th Cir. 

2018).  But that holding does not affect the applicability of Hobbs Act robbery as a 

predicate crime of violence under the elements clause in § 924(c)(3)(A).  See United 

States v. Melgar-Cabrera, ___F.3d___, No. 16-2018, 2018 WL 2749713, at *5 n.4 

(10th Cir. June 8, 2018) (stating Salas did not affect outcome of appeal “given our 
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conclusion that Hobbs Act robbery is a crime of violence under the elements clause of 

§ 924(c)(3)”).   Mr. Young’s § 924(c)(1)(A) conviction is based on his guilty plea and is 

valid if either definition of a crime of violence properly applies to his underlying offense.  

See id.  He presents no argument that his plea or the judgment in his case was limited to 

or rested solely upon § 924(c)(3)(B)’s residual clause. 

Thus, we need not resolve in this matter whether Dimaya announced a new rule of 

constitutional law, because Mr. Young’s claim does not “rely on” Dimaya.  See United 

States v. Murphy, 887 F.3d 1064, 1067 (10th Cir. 2018) (“A motion ‘contains’ a new rule 

of constitutional law, as required by § 2255(h)(2), if the claim for which authorization is 

sought ‘relies on’ the new rule.”).  Dimaya at most forecloses an alternative basis for 

rejecting his proposed elements clause claim under § 924(c)(3)(A).  He has failed to 

satisfy the requirements for authorization under § 2255(h).                

Mr. Young’s motion for authorization is denied.  This denial of authorization 

“shall not be appealable and shall not be the subject of a petition for rehearing or for a 

writ of certiorari.”  28 U.S.C. § 2244(b)(3)(E). 

Entered for the Court 

 
ELISABETH A. SHUMAKER, Clerk 
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