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Oklahoma Ci~y, Oklahoma, with her on the brief) for Defendants­
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Before LOGAN, HENLEY,* and ANDERSON , Circuit Judges . 

LOGAN , Circui t Judge. 

The appeal in this diversity action arises out of an effor t 

to hold liable for the debt of t hree defunct corpo rations the 

individual who al legedly was their alter ego and other 

corporations a llegedly bearing t h e same alter ego relationship to 

the individua l defendant. This appeal · chal lenges the district 

court's entry of a preliminary injunction restra ining the transfer 

of real property owned by some of the latter cor pora tions in the 

Uni ted Stat es. The appellants urge this court to dissolve the 

preliminary in j unction and dismiss the action for l ack of persona l 

jurisdict ion . We d issolve the injunct i on and dismi ss the act ion 

with respect to all appellants except Rafael Tudela . 

* The Honorabl e J. Smith He nley , Senio r United States Circuit 
J udge, United States Court of Appea l s for the Eighth Circuit, 
sitting by designation. 
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I 

Facts 

In the early 1970s, Home-Stake Production Company (Home­

Stake) was engaged in two programs to develop ·and operate oil 

properties in Venezuela. Under Venezuelan law, title to oil 

rights or "concessions" had to be held by Venezuelan companies. 

Accordingly, Home-Stake acquired a controlling interest in Talon 

Petroleum, C.A., a Venezuelan corporation. Home-Stake organized 

two corporations to exploit the concessions owned by Talon, the 

1970 Program Operating Corporation and the 1971 Program Operating 

Corporation. Home-Stake sold various units of participation in 

the 1970 and 1971 programs to third-party investors 

(Participants). The two program operating companies entered into 

a joint venture with Talon to operate and develop the latter's 

Venezuelan oil properties. Home-Stake owned eighty-nine percent 

of Talon's stock. 

In 1973, Home-Stake instituted reorganization proceedings in 

the Bankruptcy Court for the Northern District of Oklahoma. In 

February 1974, the Bankruptcy Court approved the sale of Honle­

Stake's Venezuelan assets, including its stock in Talon, to a 

Venezuelan company, Hidrocarburos y Derivados, C.A. {Hideca). 

Hideca's performance under the terms of the sale contract was 

guaranteed by a Cayman Islands corporation, Hideca Oil 

International (Hideca Oil). Both companies were represented by 

Rafael Tudela at hearings before-the Bankruptcy Court before its 

approval of the .sale. Tudela represented that he was the chief 
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executive officer and the ma jor shareholder of Hideca and Hi deca 

Oil. 

A Supplementa l Order set ting fo r.th the terms of the sale was 

··execut·ed i n June· 1974 . · Under this : order;- Talon assumed operati ng 

respons ibility for the 1970- and 1971 programs, and became 

obl iga t ed to pay the Home-Stake Trustee (the Trustee) on be ha lf of 

t he Participants i n those p rog r ams a portion of the proceeds of 

t he sale of oil occurring after Feb ruary 16, 197 4 , fro m properties 

in the programs. Ta lon also became obligated to pay th e Trust ee 

for the Par t icipants' be ne fit a por t ion o f any indemnifica tion 

award paid to Talon from the Venezuelan gove rnment in the event of 

nationalization of the Oil industry. By agreement of the part ies, 

a ny action agai ns t Talon, Hideca or Hideca Oil for failure to 

comply with t he Supp l emental Order cou ld be brought i n federa l 

court i n the Northern Di s trict of Oklahoma . 

The Venezuelan petroleum industry was nationalized in August 

1975 , effective December 31 of that year. The Venezuelan 

government paid Talon a nat ionaliza tion award of approximately 

$4 .7 million. No portion of this award reached the Trustee, 

however, who in 1977 , acti ng on the Part icipants' behalf , app lied 

to the ba nkruptcy cour t fo r an order direct ing Talon to a c count 

for the nationalization a ward and f or it s operation o f t he 

Venezuelan p r operties. The Tr ustee a lso sought an orde r finding 

Ra fael Tude la and Talon's president, Nicholas Becks , in contempt 

for failing to comply· with the Supplemental Order . The bankruptcy 

.. court- e ntered judgment aga inst Talon -in favo r of the Participants 

for .. $1 ,690 , 113 . 55 . The .. j udgment was l a t er .. amended to hold Hi deca 
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and Hideca Oil jointly liable in the same amount. This judgment 

was affirmed by the district court and, ultimately, by this court. 

Talon Petroleum, C.A. v. Home-Stake Prod'n Co., No. 84-1117 (lOth 

Cir. May 15, 1986). 

The Trustee filed the instant action on December 18, 1986, to 

collect the judgment. He named as defendants the three judgment 

debtor corporations; Rafael Tudela and his brother Alberto Tudela; 

Hideca U.S.A., Inc., Romichan Corporation, L.W., Inc., Laudmar, 

Inc. and .Lunelco, Inc., all Del,.aware corporations; Multi-

Development Corporation, a Florida corporation; Raul J. Valdes-

Fauli, an individual, as Trustee for Multi-Development and 

Romichan; and Venrest Investment Corporation, N.V., and Karenwood 

International, N.V., both Netherlands Antilles corporations. 1 

The Trustee alleged that the judgment debtor corporations "no 

longer exist, or if they exist, they are dormant corporations with 

no assets." I R. tab 1 at ~ 4. He sought a declaration that all 

of the defendant corporations, including the judgment debtors, 

were instrumentalities of the Tudelas, and that the corporate 

entity of each of these defendants should be disregarded because 

the corporations are simply alter egos of the Tudelas created to 

defraud legitimate creditors such as Home-Stake. 

The Trustee further alleged that certain of the defendants, 

specifically Hideca U.S.A., Valdes-Fauli, Multi-Development, 

Romichan, L.w., Laudmar, Lunelco, and Alberto Tudela, own real 

property within the United States. Additionally, he charged that 

1 Despite the different places of incorporation of the various 
.corpora-te- defendants, al1. ·parties. agree ·that Oklahoma law controls 
this case. 
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Banque Worms, S.A., a French banking. corporation , has in its 

possession approximately $10,000,0 00 wh i ch Karenwood is claiming 

in pending litigation in the Southern Distr i ct of New York . The 

complaint prayed fo r a ·temporary restra i ning order and· a 

preliminary injunction restraining transfer of any of this 

proper ty without court approval and deposi t of all proceeds of any 

cou r t-approved transfer with the clerk of the court. The 

injunct ion was necessary, the Trustee urged, to prevent the 

~efendants from selling the property and transferring the proceeds 

beyond the court's jurisdiction, thereby »effec tively depriv[ing] 

Home-Stake of the ability to collect any judgment which this court 

may ultima tely render against the defendants .» I R . t ab 1 at 

11 12. The temporar y restraini ng o rder was entered that day and a 

hea r i ng o n t he request for a preliminary injunction was set f or 

December 29, 1986. The Trustee was required to serve all 

defendants with notice of this hearing in any manner authorized by 

law. For reasons not here relevant, the hearing was rescheduled 

for January 23, 1987. 

At the preliminary injunction hearing , L.W., Laudmar, 

Lunelco , Hideca U.S.A., Romichan, Karenwood, and Venrest 

(hereinaf te r collectively referred to as the 

defendants"), 

counsel. The 

as well 

remaining 

as Valdes-Fauli , 

defendants did 

were 

not 

"corporate 

represented by 

appear . The 

plaintif f 's chief witness , Alvaro Sardi, upon whose aff idavit and 

tes timony the distr ict court had relied in part in entering the 

temporary · restraining ·order, did not appear. His affidavit and 

. . prior test imony, how-ever). were admitted .. by stipulation of the 
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parties for purposes of the preliminary injunction hearing only. 

Based.on thi s and . other evidence.~pr esented by bo th sides at the 

hearing, the court granted the preliminary inj unction on 

· January 30, 1987. It filed findings of ·fact and conclusions of 

law on -Febr uary 19 , 1987 . 

On February 10, Rafael and Alberto Tudela made their firs t 

appearances in the case. Ultimately , all of the defendants 

s ubmitted moti ons to dismiss fo r lack of persona l jur isdiction, as 

well as motions to the court to reconsider its findings of fac t 

and conclusions of law and to vacate the preliminary i njunction. 

These la tter motions were supported by a declaration signed by 

Sardi which essentially con tradicted all of the material 

s tatements made i n the affidav i t and testimony he had earlier 

offe red. These earlie r statements had been considered and in par t 

relied upon by the district court in enter ing the tempo rar y 

restra ining o r der and the preliminary injunction . 

Faced with Sardi's conflicting stories, the court ordered the 

parties to attemp t to depose h im. When their efforts failed, the 

cour t asked the parties for br iefs on the issue of t he weight to 

be acco rded the Sardi declara tion . Finally, the court decided to 

c redit the affidavit over the declaration, and i t denied all of 

the motions to dismiss except that of Alberto Tudela . 

On appeal, Rafael Tudela ar gues that there is no evidence in 

the record to jus tify piercing the corporate veil of the judgmen t 

·debtor s to impose liability on him as an indiv idual . He also 

a rgues t -hat he was not a nd has never been adequately. served wi t h 

prac.ess., .. and that his contacts .w.it.h . Oklahoma .as . the corporat.~. 
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representative of Hideca and Hideca Oil cannot provide a basis for 

the court-'s exercise. of jurisdiction over-him ·personally. The 

corporate defendants and Valdes-Faull argue that the court's 

ass.ert ion of - jurisdiction .over t-hem violates · the Due Process 

· Clause of the Fourteenth Amendment because they have no contacts 

with the state of Oklahoma. All appellants also urge that the 

Trustee has failed to satisfy the prerequisites for entry of a 

preliminary injunction: in addition to an inadequate showing on 

the jurisdictional issue, they argue that the Trustee has shown 

neither a likelihood of irreparable harm absent the injunction nor 

a reasonable likelihood of success on the merits. 

II 

Rafael Tudela 

A. Sufficiency of Service 

We first consider Rafael Tudel a's challenge to the 

sufficiency of the Trustee's service of process on him. We have 

noted that Tudela was not represented at the preliminary 

injunction hearing. The hearing was originally scheduled for 

December 29 , 1986. On December 24, a process server attempted 

unsuccessfully to deliver the relevant documents to Tudela 

personally at the Sea Ranch Condominiums in Florida, where he 

apparently was staying. By stipulation between counsel for the 

co r porate defendants and the Tr ustee, the hearing was rescheduled 

for J anuary 23, 1987 . The Trustee fina l ly served process on 

January 21 at Tudela's usual place of residence in Caracas, 

Venez uela, ·by leaving the papers with Dorotea Brito, Tudela's 
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cook. Tudela did not return to his residence until January 27, 

fou-r· days after -the · hearing had··been held. 

Tudela complains in passing that the circumstances of service 

on him were not likely to give· him actual notice of the hearing, 

bu-t-he· does not· urge reversal of the court's finding that servic-e 

was proper on this basis. Instead, he argues that the service was 

legally insufficient because Fed. R. Civ. P. 4(d)(l} requires that 

service made at a person's usual place of abode must be upon an 

individual "residing therein," and Brito does not reside at 

Tudela's home. 2 

Tudela is clearly correct that the Rule's ''residing therein" 

language "require[s] the recipient of the papers to be actually 

living in the same place as defendant." 4A C. Wright and 

A. Miller, Federal Practice and Procedure Civil 2d § 1096 at 81 

(1987). The simple question, however, whether Brito resided at 

Tudela's house on January 21, 1987, is not capable of confident 

answer on the record the parties have created. The standard form 

affidavit and return of service states that process was served 

upon a "person residing" at the residence age fifteen or older. 

II R. tab 134 ex. B. The declaration of the process server, 

however, merely states that Ms. Brito "identified herself as the 

cook working for Mr. Tudela for the past Twenty years.'' Id. Thus 

2 Tudela also argues that the service of process on him was 
contrary to the requirements of the state service statute. Okla. 
Stat. Ann. tit. 12, § 2004 E. The Supreme Court has specifically 
held that Fed. R. Civ. P. 4(d)(l) controls in diversity actions 
over state statutes under the Erie doctrine. Hanna v. Plumer, 380 
U.S. 460 (1965). The Oklahoma statute is therefore irrelevant to 
our determination whether service was proper. 
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the Trustee's own evidence creates some doubt as to whether Brito 

resided at the house. 

In his motion to dismiss for insufficient service of process 

before .~ the district court, Tudela relied upon ·declarations filed 

by himself and Brito. Tudela's declaration, however, never 

explicitly says that Brito does not live in his houseo It merely 

states that he resides in Caracas with his wife and daughter, and 

that his "domestic," Brito, has not been authorized by him to 

receive official documents. Addendum to Brief of Defendant­

Appellant Rafael Tudela tab J. Brito's declaration does state 

that she lives with her niece in El Llamito and works 

domestic in Tudela's house in Caracaso rd. tab K. 

declaration, executed May 30, 1987, nowhere states that 

as a 

This 

she has 

never lived in the Tudela home or that she did not live there on 

January 21, 1987o 

The obvious relevance of simpler clear statements to the 

effect that Brito does not and never has lived in the Tudela home 

would be readily apparent to any lawyer preparing these 

declarations. The ease with which such statements, if true, could 

have been included is apparent. The district court may well have 

concluded that the absence of such statements should be construed 

against the declarants, and that the declarations were therefore 

insufficient to overcome the prima facie case of proper service 

established by the affidavit and return of service. In any event, 

·· the district court was required to weigh the evidence presented to 

it.- In concluding that service was~proper, it necessarily made a 

factual finding that B~ito, at.least-as of January 21, 1987, 
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resided at Tudela's home. The state of the record upon which that 

determination was made ·i~ charged· to the pa~ties. On the basis of 

that record, we ca nnot say that the court's find ing was clearly 

erroneous. 3 

B. Personal Jurisdiction 

Tudela argues that the dis t rict court improperly asserted 

personal jurisdiction over him. The court found jurisdiction 

based on its conclusion that Tudela personally transacted business 

.in Oklahoma when he appeared before the bankruptcy court in 1974 

in connection wi th the Talon s t ock purchase. Tudela does not 

argue that this contact would be constitutionally insufficient to 

support jurisdiction if it was properly attributed to him 

personally. Rather, he urges that his 1974 appearance was solely . 

as the representative of Hideca and Hideca Oil and that, under the 

fiduciary shield doctrine, exercise of personal j urisdict ion over 

an individual may not be based solely on acts t ha t individual 

performed in a purely representative capacity. 

Tudela has not cited any Oklahoma cases discussing this 

equitable doctrine, nor has our own research uncovered any. Even 

if Oklahoma courts would recognize the doctrine, however, we are 

confident that they would not apply it in this case. The Second 

Circuit has cogently summarized the place of fiduciary shield 

analysis in alter ego cases such as this one: 

"As an equitable principle, the fiduciary shield 
doctrine is not applied mechanically; the determination 
of the appropriateness of its application requires an 

3 Because we conclude that service was proper, and because we 
~ reverse , .the~reliminary injunction, see infra Part IV, we do not 
address Tudela' s argument under Fed. ~Civ. P. 65(a)(l). 
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analys is of the particula r facts of the cas~ . I n each 
instance, fair ness is the ultimate test • . .. 

In evaluating the fairness of sub jecting an 
individual t o personal jur isdiction for acts done in his 
role as a corporate employee , it is appropr iate to focus 
not only on the fealty of the employee to the 
corporation in the performance of those acts, but also 
on the nature of the corporation and the individual's 
~elationsh ip to it. If the corpora tion is a mere shell 
for its owner , the employee-owner's actions may b e 
viewed as having been taken simply in his own interest. 
In such circumstances it will not advance notions of 
fairnes s to allow the owner of the corpora tion to invoke 
the pro tections of the fiducia ry shield. 

In deciding. whether t he corporation is a real or a 
shell ent ity , the approp riate standard should not be the 
very stringent test, normally applied in other contexts , 
for piercing the corporate vei l. That test requires a 
showing not only that the corporation is a shell, but 
tha t it was used to commit a fraud. When both of these 
showings are made the corporate entity is disregarded , 
and the individuals behind the corporate shell are held 
respons ible for its liabilities . The fiduciary shieJd 
doctrine, however, is not concer ned with l iabili ty. It 
is concer ned with jurisdiction, and specifically with 
the fa irness of asserting j urisdiction over a person who 
is acting sole ly in the interests of another . In 
d e termining whether a corporation for wh ich an owner­
employee acts is really 'another, 1 it is suffici ent to 
inquire whethe r the corporation is a real or shell 
enti ty. If t he corporation is merely a shel l , it is 
equitable , even if the shell may not have been used to 
perpetrate a fraud, to subject its owner personally to 
the cour t ' s j urisdiction to defend the acts h e has done 
on behal f of his shell." 

Marine Midland Bank, N.A. v. Mi l ler , 664 F.2d 899, 903 (2d Cir. 

1981) (citation omitted). 

The Trustee cannot prevail on his alter ego claims agains t 

Tudela without proving both tha t the judgment deb tors were his 

i nstrumentalities and that he used them, in connect ion with the 

nationalizat ion award , as part of "a design or scheme to 

perpet ra te a fraud. '' . , Hulme v . Springfi eld Life Ins . Co ., 565 P.2d 

666 , _ 670 ( Ok.la . 1977 )·• - To.· determine ~whethe r .. Tudela 1 s contacts 
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with the forum may be attributed to him personally, however, the 

Trustee need . onl y.~emonstrate that the corporations on whose 

behalf Tudela was allegedly acti ng were in fact mere 

instrumentalities. We believe t hat, under Ok lahoma law, a 

corporation may .. be deemed to be a · mere instrumen t ality of an 

ind ividual if (l) t he corporation is undercapital i zed, {2) wit hout 

separate books, (3) its finances are not kept separate from 

individual finances, individual obligations are pai d by the 

corporation or vice versa, (4) corporate formalities are not 

fo l lowed, or ( 5 ) the corpora tion is merely a sham. Lakota Girl 

Scout Counci l , Inc . v . Havey Fund-Raising Management , Inc., 519 

F.2d 634, 638 (8th Cir. 1975) (listing each of these factors, as 

well as use of the corporation 11 to promote fraud or illegality," 

in case involving substantive a lter ego liabilit y under Iowa law). 

See also Fish v. East , 114 F.2d 177, 191 (lOth Ci r . 1940) (parent ­

subsidiary corporations} . 

With these principles in mind, we turn to an examination of 

the record. The burden on the Trustee at the preliminary 

injunction stage of this litiga tion was to establ is h a reasonable 

probability of ultimate success on the issue of jur isdiction when 

t he act ion is tried on the merits. See , ~· Visual Sciences , 

I nc . v. Integrated Corr~unicat ions Inc., 660 F.2d 56, 59 (2d Cir. 

1981) . This burden was met with respec t to Tudel a i f the record 

demonstrates a reasonable probability that Tudela used the 

judgment deb tors as.his instrume ntalities. we· r eview the district 

court 's .--Concl-usion ·.that the Trustee met th is burden de novo . 

Rambo .v. American So,ut-hern Ins .. Co ... , 839 F.2d 1415 , 1 417 (lOth 
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Cir. 1988}. Subsidiary findi ngs of fact and credibility 

determina tions, of course, are .. reviewed under the clear ly 

erroneous sta ndard . 

···:· Some· ev idence · .of an · i nstrumentality relat ionsh i p is found in 

Sardi 's affidavit. Sardi wor ked for Rafael Tudela fr om 1973-76 

and from 1979-84, and was t he president of Hi deca Oil , one of the 

judgment debtor s. Sardi's af f i dav it identifie s the "Tudela Gr oup" 

or ''Hideca Group" of companies as a col l ection of more than o ne 

hundr ed c orpora t i ons , all owned direct l y or indirectly by t he 

Tudelas. Many of these corpo r ations lack ed di r ectors ; if 

directors were appoi nted they were figur eheads. Fina l 

decis ionmaking authority was·a lways in the Tudelas . Corporate 

formalities , s uch as s hareholde rs' or director s' meetingsF minu te 

books, and s eparate a c count i ng books , were not general l y obs e r ved , 

and a ssets were free ly transferred among the corporations, without 

considera t i on, in whateve r man ner the Tudelas desired. The 

affidav i t affirmed that all of the corpo rations listed in t he 

draft complaint pre pared by the Trus t ee for this litigat ion, and 

shown to Sardi, were member s of the Group. Each of the judgmen t 

deb tors was li sted in t he draft compl a int . Sa rdi testified a t the 

ex parte hear i ng on the temporary r estrain i ng order, and af f irmed 

under oath the tru th of the statements made in the affidavit. 

Various exhibit s wer e submitted in s upport o f t he Sa rdi 

aff i dav it, including deposi tion s given by him i n ear lier 

lit·igation involving the Tudela Group. I n his deposi tion in 

Karenwood Int'l, N.v . . v. Banque Worms, S.A ., No. 84-Civ.-7803 

(S.D .• ,N . Y .), tak en Feb r uar y 12,. 1986, Sardi test ified t ha t he did 
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not have authority as president of the judgment debtor, Hideca 

Oil, to make decisions ... regarding. t-ransactions for the company, but 

that all such decis ions were made by Rafael and/or Alberto Tudela. 

· He testified ~ t hat ·· Hideca Oi l .had no·employees, did not issue 

fi nancial statements , and d i d . no t hold mee tings of the board of 

directors. 

Tudela argues that the evidentiary value of the Sardi 

affidavit 1s enti rely removed by the Sardi dec lara tion, filed 

June 25, 1987, in support of Tudela 's 11 Mo tion to Reco nside r 

Fi ndings of Fac t and Conclusions of law and To Vacate Preliminary 

In j unct ion ." I R. t a b 80 . In t his declarat ion, Sardi 

contradict ed virtually ever y mate rial statement made in his 

affidavit. He declared that hi s earl ier statements were not based 

upon personal knowledge, that he did not believe t hat any of the 

co rporate defendants were "shams, " and that he had no knowledge of 

their capital i zation , stockholder struc ture, or adherence to 

corporate formalities . Tude la argues that this "supplementation" 

of Sardi's earl ie r statements " in essence, provided the testimony 

which would have been elicited upon cross-examination," and that 

the declarat ion essenti ally nullifies the affidavit. Reply Brief 

of Defendant-Appellant Rafael Tudela at 1 2. 

The district court , in denying Tude la's motion , found that 

the affidavit and the declaration did not 11 stand on equal footing 

from an evidentiary standpoin t. " II R. tab 160 at 5 . The cour t 

foun d the origina l affidavi~more ·credible because Sardi had 

appeared befo re -the court -at --the ·.temporary restraining order 

- .. .-:.hearing and ·af f,i .r.med the. truth . of its contents; · . its statements 
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were consis tent with testimony given by Sardi in two previous 

lawsuits, transcripts of .which we~e filed as exh i bits to the 

affidavit; and the affidavi t was corroborated in part by the 

witnesses . who testif ied at the pre l iminary injunc tion. hearing . 

The decis i on .. whether and how to ·cred i t contradictory 

testimony elicited from a single witness, such as the affidavi t 

a nd declaration here, rests with i n the sound discret ion of the 

district court. The court's deci s ion to credit the affidavit over 

the declarati on was not clearly erroneous. 

At the prel iminary in j unc t ion hear ing, the Trustee presen ted 

t he testimony of David Melendy , a former office r of Home-Stake and 

a certified public accountant. Melendy attended the 1974 sale of 

Talon stock to Hideca as .a representative of the Trustee. He 

t estified tha t Rafael Tudela attended the sale as the chief 

executive off icer and major stoc kholder of Hideca and Hi deca Oil, 

and t hat he believed Tudela to be t he person with ul timat e control 

over the activi ties of those companies . He had no doubt that the 

Talon stock nominally purchased by Hideca ultimately went to 

Tudela personally . 

The defendants at the preliminary injunct ion hearing 

presented the t es timony of Nicholas Becks, who was president of 

Talon when i t was sold to Hideca , and who r emained in that 

position until after nationalization of the company. He testified 

that he made al l of the day-to-day decisions conce rning Talon, and 

that corporate books and minutes were k~pt. He sent regular 

.. . -repor-ts on -Talon's pr:ofi tabi-li ty-·--t o - 'Ftlde-la. 
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We believe that this evidence , taken as a whole, suffices to 

es tablish a·~reasonable probability that Tudela treated the 

judgment debto r corporations as his ins trumental ities. 

~ Accordingl y, the distri c~ court did not err in refusing to allow 

Tudela to invoke the fiduciary ' shield·· to avoid the court's 

jurisdiction. 

the Trustee 

We note, however, that at the trial on the merits 

must prove facts sufficient to establish personal 

jurisdiction over Tudela by a preponderance of the evidence. See 

Visual Sciences , 660 F.2d at 58 . The Sardi affidavit was admitt ed 

at the preliminary injunction hearing by stipu l ation of the 

parties for purposes of that hearing onl y . Noth ing will prevent 

Tudela from challenging the admissibility of the affidavit on 

remand. 

III 

Valdes-Faull 

The district court asserted jurisdiction over Valdes- Faull, 

an individual with no contacts to the state of Oklahoma , because 

it found him to be Tudela's agent. The record contains absolutely 

no support for this finding~ Accordingly, Valdes-Faull must be 

dismissed from this action. 

IV 

The Corpora te Defendants 

At the injunction hear ing the Trustee stipulated that the 

corporate def endan ts have no contacts with the state of Oklahoma . 

The sole basi s for asser ting persorral jur isdiction ove r these 

defendants ·was their alleged alter-ego rela tionship to Rafael 

Tudela .. ·-The -.d.i-str-ict- court .- concluded that the· Trustee had 
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demonstrated a reasonable probability of an instrumental ity 

relationship between·Tudela ·and·-the corporate defendants, and that 

"[f}or personal jurisdiction pu rposes , the acts and conduct of an 

·individual ove-r whom the court . has jurisdiction may · be imputed or 

attributed ·to corporations which-that individual dominates and 

controls to allow the court to assert personal jurisdiction over 

such corporations ." I R. tab 35 at 21 ~ 6. We, of course , review 

this legal conclusion de novo . 

Personal jurisdiction may be exercised over a nonresident 

defendant in a diversity action if the defendant is amenable to 

service of process under the relevant state long- arm statute and 

if the exercise of jurisdiction under state law comports wit~ the 

requirements of the Due Process Clause of the Four teenth 

Amendment. See, ~, Ten Mile Indus . Park v. Western Plains 

Serv. Corp ., 810 F . 2d 1518, 1524 (lOth Cir. 1987). Oklahoma ' s 

long-arm statute , Okla . Stat . Ann . tit. 12, § 2004 F, extends the 

jurisdiction of the state's courts to the limits of due process. 

Firs t City Bank, N.A. v. Air Capitol Aircraft Sales, Inc., 820 

F.2d 1127, 1130-31 (lOth Cir. 1987). Accordingly, we need only 

inquir e whether the assertion of jurisdiction over the corporate 

defendants was constitutionally permissible . 

"The Due Process Clause protects an indiv idual's liberty 

interest in not being subject to the binding judgments of a forum 

with which he has established no meaningful 'contacts , ties, or 

relations.'" Burger King Co rp. v . Rudze~,o1icz, 471 U. S. 462, 471-72 

(1985) (citation omitted) .. -- Jurisdiction is proper when the 

nonresident . -defendant ''purposef.u·lly avails. i ts.el.f of the pr i vilege 
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of conducting activities within the forum State, thus invoking the 

benefits and protections of its . laws.~ Hanson v. Denckla, 357 

U.S. 235, 253 (1958). The defendant's conduct and connection with 

the· f~rum state · must·be such that· it ·should reasonably anticipate 

being haled into court in the forum state. Wor l d-Wide Volkswagen 

Corp. v. Woodson, 444 U.S. 286, 297 (1980). Minimum contacts must 

be found as to each defendant over whom the court exercises 

jurisdiction. Calder v. Jones, 465 U.S. 783, 790 (1984). The 

unilateral activity of another. party or a third person cannot 

provide the necessary contac t with the forum state. He licopteros 

Nacionales de Columbia, S.A. v. Hall, 466 U.S. 408, 417 (1984). 

These basic due process requirements for the exercise of 

personal jurisdic tion over a nonresident defendant would appear to 

preclude the district court's assertion of jurisdiction over the 

corporate defendants in this case. The Trustee argues , however, 

that "[s]ince the court has jurisdiction over Tudela , it has 

jurisdiction over the Corporate Defendants, the entities which he 

dominates and controls." Answe r Brief of Appellee at 43. Because 

these entiti es " are merely the instrumentalities of Tudela, they 

are deemed through Tudela's contacts to have sufficient contac t 

with Oklahoma to support persona l jurisdiction." Id. This 

argument is essentially that Tudela and the corporate defendants 

are all in fact Tudela personally, not Tudela and assets owned by 

Tudela. The distinction is critical. 

Jurisdic tion over any entity, if it exists, must arise out of 

. .. the. enti~y 's .contacts .with the forum. When one defendant 

.. comple.tely con.t rols ..another, the :. latter ,~~ cont:acts wi.th the forum 
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may fairly be imputed or attributed to the former. Indeed, our 

. holding kh~t the Trustee has sufficiently established that the 

court has personal jurisdiction over Rafael Tudela at this stage 

of the litigation involved imputing to-him personally contacts of 

. his which would ordinarily be deemed to.be those of his corporate 

employers only under the fiduciary shield doctrine. The obverse 

of that situation is one in which the individual alleged to 

dominate the corporation has no contacts with the forum, but the 

alter ego corporation has sufficient contacts. In these cases, 

courts have sometimes attributed the corporation's contacts with 

the forum state to the individual for jurisdictional purposes. 

See, ~, Lakota Girl Scout Council, Inc. v. Havey Fund-Raising· 

Management, Inc., 519 F.2d 634 (8th Cir. 1975); 4 C. Wright & 

A. Miller, supra, § 1069. In such situations, attribution of 

contacts to the individual defendant merely reflects the reality 

that, although the contacts were ostensibly those of the 

corporation, the true actor was the individual. The same 

situation obtains in those cases holding a corporate parent to 

answer for conduct within the forum carried out by an alter ego 

subsidiary. See generally Casad, Jurisdiction in Civil Actions 

,, 4.03[4] and (5] (1983 & Supp. 1986}. 

But the rationale of these cases does not support the 

proposition that, because the court has jurisdiction over a parent 

corporation or dominating individual, without more, it has 

- jurisdiction over the alter ego corporation. The dominated 

corporation does not direct and control· its dominating corporate 

or. indi,vidual. alter ego • .. -Accordingly.,. it is. unfair to impute to 
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the dominated corporation the forum contacts of its alter ego. 4 

In thi& .case, the.co rpora te . defendants are enti tled to defend 

their status as real legal en ti ties , separate from Tudela, i n a 

~ forum with which - they themselves have sufficien t · contacts to 

subject them to service of -process. Accord Zhorne v. Swan, 700 

F. Supp. 1037, 1039 (D . Minn. 1988). They have, as much as any 

other defendant, a constitutionally protected liberty interest in 

"not being subjec t to the bindi ng judgments of a forum with whi ch 

[they have] established no meaningful 'contacts, ties, or 

relations."' Burger King, 471 U.S. at 471-72. 

Essentially, by adding the corporate defendants to this suit 

and seeki ng a preliminary injunction a·ga inst dispos ition of assets 

held in the name of those entities, the Trustee is attempting 

indirectly to execute a pre judgment attachment of real and 

personal propert y allegedly belonging to Tudela individually. 

"The general federal rule of equity is that a court may not reach 

a defendant's assets unrelated to the underlying l i t igation and 

freez e them so that they may be preserved to satisfy a potential 

money judgment." In re Fredeman Litiga tion , 843 F .2d 821, 824 

(5th Cir. 1988). See also DeBeers Consolidated Mines, Ltd. v. 

United States, 325 U.S. 212, 222-23 (1945}. If the Trustee wishes 

to attempt such an at~achment, he must do s o directl y , in the 

place and manner appropriate for such suits. That is, if he 

4 To the extent they have held that jurisdiction over a 
nonresident corporation may be based solely upon attribution of 
the forum contacts of its corporate parent or individual alter 
ego, we believe such cases as Rea v. An-Son Corp., 79 F.R.D. 25 
(W.O. Okla. 1978), and Rose's Stores, Inc. v. Padget t , 62 N.C. 

; App. ·404, 303 S.E";2d 344, 348 (1983), are wrong. 
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believes these corporations are indeed the a l ter egos of Tudela, 

and that their assets are in danger of dissipation, . he can bring 

suit in jurisdictions in which the defendant corporations have 

assets tn the same manner as would be ~one in any in rem action. 

He may not ach i eve his desired result by suing the corporate 

record owners of the property in a forum with which they have no 

contacts, on a cause of action to which they have no relationship. 

According ly, the preliminary injunction mus t be VACATED and 

the corporate defendan ts and Valdes-Fauli DISMISSED . The distric t 

court's assertion of jurisdiction over Rafael Tudela , howeve r, is 

AFFIRMED, for the reasons stated above . The cause is remanded for 

further proceedings consistent 'with this opinion. 
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