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PER CURIAM. 

The issue presented in th is appeal is whether a Chapter 7 

debtor may use ll U.S.C. § 506(d) of the Bankruptcy Code to void 

the undersecured portion of a lien on real property which has been 

abandoned by the bankruptcy estate. 1 

Facts 

Debtors Aletha and Lamar Dewsnup filed a Chapter 7 bankruptcy 

petition in 1984. Within that case, they commenced this adversary 

proceeding to determine the validity and extent of a note and 

trus t deed held on real property they own in Millard County, Utah. 

The two parcels of land are used for farming and are not t he 

debtors' pr i mary res idence . The various appel l ees are the secured 

creditors of the property. 

At the trial of this matter, debtor s argued they could use 

section 506(d) to redeem this property. Specifically, they 

asserted this section allows them to void creditors' liens to the 

extent t hey exceed the fair market va lue of the parcels. At the 

time of trial, the bankruptcy court valued the land at $39,000. 

The note and trust deed held by creditors are far in excess of 

that amount . Debtors assert section 506(d) allows them to ful ly 

redeem the property by tendering the assessed market value to 

1 A{ ter examining the briefs and appellate record, this panel 
has determined unanimously that oral argument would not materially 
assist the determination of this appeal. See Fed. R. App. P. 
34(a)i lOth Cir. R. 34.1.9. The case is therefore ordered 
submitted without oral argument. 
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creditors in cash . Although it was not enti rely clear at the t ime 

of trial, th~ bankruptcy trustee has abandoned this proper ty 

pursuant to 1 1 U.S .C. § 554(a). 2 

The bankrup tcy court dismissed debtors ' argument , ho lding 

section 506(d) was not in t ended to be used in th i s manner . See In 

re Dewsnup, 87 Ba nkr . 676, 683 (Bankr. D. Utah 1988). The 

dist rict cour t affi rmed. On appeal , debtors u rge t his court to 

reject the bankr uptcy court' s reasoning and join t he majority of 

court s which have allowed avoidance under sec tion 506 (d). 

Discuss ion 

Although c ou rts are clearly divided on this i ssue , a majori ty 

have adopt ed the position which debtors urge. See In re Gaglia, 

889 F.2d 1304, 1306-11 (3d Cir . 1989 ); In re Brouse, 110 Bankr. 

539, 541 ( Bankr . D. Colo. 1 990) ; In re Mose s , 1 10 Bank r. 962, 

963-64 {Bankr . N.D . Okla. 199 0); In r e Zloga r 10 1 Ba nkr . l , 7 

(Bankr. N.D . Il l. 1989); In re Tanner, 14 Bankr . 933 , 939 (Bankr. 

W. D. P a . 1'9 81 } . Included within thi s majori ty is the Third 

Circuit, whi ch is the only cir c uit court to specifically address 

this issue. See Gaglia, 889 F.2d at 1306. Two o ther circu it 

courts have addressed questio ns which are tangen tia lly r e lated , 

and have recognized a debto r' s abil ity to void l iens under sect ion 

2 In the distri ct court the re was some question whether the 
property was abandoned by the trustee . However, in their brief t o 
this cour t , debtors admi t that the proper ty was abandoned 
following t he 1988 trial of this adversary proceeding. 
Appellant's Brief at 3 ; see also In re Dewsnup, 87 Bankr. 676 , 677 
n.l (Bankr. D. Utah 1988)(for purpose of t h e bankr uptcy c ourt 
decision , court assumed the property was abandoned). 
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506(d) . See In re Folendore , 862 F .2d 1537, 1539 (llth Cir. 

1989); In re Lindsey, 823 F.2d 189 , 191 (7th Cir 1987). 

However, a s trong minor ity of c o ur t s have r e j ec t ed this 

approach , concluding it is inconsistent with the intended purpose 

of the sec tion and is unfair to lienholders. See In re Shru1n, 98 

Bankr . 995, 1002 (Bankr. W.D. Okla. 1989) ; In re McLaughl in, 92 

Bank r . 913 , 915 (Bankr. S.D . Cal. 1988); Dewsnup, 87 Bankr. at 

683; In re Maitland, 61 Bankr. 130, 134- 35 (Bankr. E.D. Va. 1986 ). 

Courts denying relief under this section have stated various 

reasons for doing so, including : 1) that abandoned property is 

not admi nistered by the estate and the refo re sect ions 506(a) and 

(d) have no appli cation; 2) that allowing this rel ie f inequitabl y 

gives debtors more in a Chapter 7 l i qu i dation than they would 

rece ive in the reorganizat ion chapters; and finally, 3) that 

allowing avoidance pursuant to sect ion 506(d) renders the 

redemption provision found in Code section 722 mea ningless . 

Because we ag ree with the d i strict court's sound reaso n i ng in this 

case, we reject the analysis of the Third Circuit in Gaglia and 

affi rm . 

Code sections 506{a) and (d) provide the starting point for 

our analysis. Those sections state: 

(a) An allowed cla im of a credito r secured by a 
lien on property in wh ich t he estat e has an interest, or 
that is subject to setof f under s e ction 553 of this 
t i tle , is a secur ed claim to the ext ent of the value of 
s uch creditor's interest in the es t a t e's in t erest in 
such property, or to t h e extent of t he amount subjec t to 
setoff, as the case may be, and is an unsecured claim to 
the extent that the value of such creditor•s interest or 
the amount so subject to setoff is l ess than the amount 
of such allowed claim . Such value shall be determ ined 
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in light of the purpose of the va luation and of the 
proposed disposition or use of s uch property , and in 
conjunction with any hearing on such disposition or use 
or on a p lan affec ti ng such creditor's interest. 

(d) To the extent that a lien secures a claim 
agai nst the debtor tha t is not an allowed secu red claim, 
such lien is void unless--

(1) such claim was disal l owed only under 
section 502(b}(5) or 502(e) of this ti tle~ or 

{2 ) s uch claim is not an allowed secured claim 
due only to the failure of any en tity to file a p roof of 
such claim under section 501 of this title. 

11 u.s.c. §§ 506(a) and (d) . 

These sect ions were included in the Code to govern the 

defin ition and treatment of secured claims. Unit ed Stat es v. Ron 

Pair Enters ., Inc., 109 S. Ct. 1026 , 1029 ( 1989) . Application of 

subsection (a) results in a bifurca tion of previously secu red 

claims. It provides that a claim is secu red only t o t he exten t of 

the valu e of the property which se rves as collateral. The 

remainder of the claim, up t o the a mount of the original 

obligation, is unsecured. Id .; see also H.R. Rep. No. 95-595, 

95th Cong., lst Sess . 5, repr inted in 1978 U.S. Code Cong. & 

Admin. News 5963 , 6312 . 

In interpreting these provisions, we begin by recognizing, as 

the bankruptcy court did, that the trus tee abandoned t his property 

pursuant to section 55 4 of the Code . That section allows 

abandonment of proper ty that " is b u rdensome to the estate or tha t 

is of inconsequentia l value and benefit to the esta te ." 11 U.S. C . 

§ 554( a} . Property abandoned unde r this sec tion ceases to be part 

of the estate . See H. R . Rep. No . 95 - 595 , 95th Cong. , lst Sess. 
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5, reprinted in 1978 U.S. Code Cong. & Admin. News at 6 299. 

{"Property ceases to be property of the esta te, such as by sale, 

abandonment , o r exemption ." ). It reve rts to the deb t or and stands 

as if no bankruptcy petition was filed. See Brown v. O'Keefe, 300 

U.S . 598, 602 (1 937) ; Wallace v. Lawrence Warehouse Co ., 338 F.2d 

392, 394 n . l (9th Cir. 1964) ; Dewsnup , 87 Bankr. a t 681. 

Fol lowing abandonment, "whoever had the possessory right to the 

property at the fi ling of bank r uptcy again reacquires that righ t. " 

Dewsnup , 87 Ba nkr. at 681. Abandoned prope rty 1s not proper ty 

a dministe red by th e es tate . Recognit ion of this principle is 

essent ial in considering whe ther debtor s may void these liens. 

Purs uant to the plain language of sec tion 506( a), an al lowed 

claim of a credi tor is o ne in which t h e esta te ha s an interes t . 

I t is "a secured claim to the extent of the value of such 

cred itor 's interest in the estate's i nterest in s uch property 

II Here, debtors arg ue tha t because an allowed secured 

claim is l imited to the value of the col lateral under 506(a) , t hey 

may completely redeem the proper ty and retain possession by payi ng 

cred itors the proper ty's fai r market va lue . 

This analysis overlooks the fundamen t al premise of the 

language contained in this sect ion . In orde r to apply section 

506( a ), the estate must have an interes t in the property. The 

es tat e has no interest in, and does not adminis t er, aba ndoned 

proper ty . I n In re Maitland , the cour t stated : 

The difficulty this sec tion presents is that § 
seems limited i n its application to "property in 
t he estate ha s an inte rest ," and it is clear that 
property never has been p r o perty of the esta te 

6 
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property has been abandoned by the trustee as an asset 
of the estate, the estate does not have an interest 
which would a llow for a § 506(a) determination. 

61 Bankr. 130, 132-33 (Bankr. E.D . Va . 1986). Consequent ly , 

debtors cannot void these liens. This assessment is consis ten t 

with our examination of statutory language generally. As we have 

stated, when statutory language is clear, »it is conclusive 

' absent a c l ear ly expressed legislative intent to the contrary.'" 

Miller v. Commissioner, 836 F.2d 1274, 1283 (lOth Cir. 

l988 )(quoting Consumer Prod. Safety Comm'n v. GTE Sy l vania, I nc., 

447 u.s. 102 , 108 (1980)). Because abandone d property is not 

property in which the estate has an interest, section 506(a) does 

not apply . 

In the Gagl ia case, the Third Circu it re jec ted 

reasoning, concluding: 

If § 506(a) is so inte rpreted, it would seem to conflict 
with the plain meaning of§ 506(d). Moreover, when a 
debtor files a Chapter 7 petitio n, all of his right and 
titl e to proper ty, lega l as well as equ itable, passes to 
the estate. This inc ludes the l egal title to pr o perty 
secured by a mortgage. Thus, even though the Gaglias 
had no equity in the proper ty , the estate had an 
interest in it. 

889 F . 2d at 1308 (citations and footno te omi tted) . 

this 

We reject this approach for two reasons . First , we reject 

the notion that section 506(d) must be read in isolation. It is a 

fundamental precept of statutory cons truct ion that " [ i]n 

expounding a statute, we mus t not be guided by a single sen tence 

or member of a sentence, but look to the provisions of the whole 

law , and to it s object and policy." Mastro Plastics Corp. v . 

NLRB, 350 u.s. 270, 285 (19 56 ){quot ing United States v . Boisdore's 

Heirs, 8 How. 113, 121 (1850)). 
7 
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Second, the Third Circuit 's rationale does not adequately 

recognize the affect of abandonment with its resulting 

consequences, including revers ion of the proper ty to prebankruptcy 

status . The reasoning in Gag l ia might appl y if the language in 

the statute was "property of the estate" rather than "property in 

which the estate has an interest." It is tru e that pursuant to 11 

u.s.c. § 54 1 , all property in which the debtor has a legal or 

equi table in terest becomes pa rt of the bankruptcy case at the time 

a petition is fil ed. See In re Harvey, 3 Bankr. 608, 609 {Bankr. 

M.D. Fla. 1980). In thi s case, however, the operative phrase is 

"interest of the estate." Following abandonment , the estate no 

l onge r has an interest, even though it did at one time. To 

construe this section otherwise would defeat the purpose behind 

the abandonment provision and run counter to the plain languag e of 

the Code. 

In keeping with this analysis, we join those courts which 

have concluded that the language used in sec t ions 506(a) and (d} 

was intended to facilitate valuation and disposit ion of property 

in the reorganization chapter s of the Code. In Shr um, the court 

provides a cogent analysis of the intended purpose of sect ion 

506(a). It states: 

It is common in Chapter 12 and 13 cases for debtors to 
propose plans which deal with and affect abandoned 
and/or exempted property, such as real property occupied 
as the homestead and motor vehicles intended for 
personal use. In such cases, even though the property 
may no longer be "p roperty of the estat e ", it 
nevertheless remains "proper ty in which the estate has 
an interest." Plan proponents in Chapter 12 and 13 
cases, and, if applicable, in Chapter 11 cases as well, 
must therefore be permitted to employ § 506(a) in 
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conjunction with the proposed impairment or modif ication 
of the rights o f the holders of secured claims ..•. 
Congress has provided numerous incentives to debtors 
choosing reorganization or rehabili tation under Chapters 
11, 12 or 13 , rather than liquidation under Chapter 7. 
It is believed tha t the ava i lability of § 50 6 in 
connection with plans under those chapters which deal 
with exempt or abandoned property is s imply another such 
incentive. 

98 Bankr. at 1001. The plain language of the sta tu te, coupled 

with the abandonment provis ion of the code, i ndicate Congress did 

not intend to allow Chap ter 7 deb t ors to use sect ion 506(d) to 

retain abandoned property. 

Our assessment that 506(d) does not apply to deb tors ' 

property is bolstered further th rough rev i ew of the creditors 

· r ights provisions f ound in Chapters 12 and 13. Pursuant to 11 

o.s.c. § 1322(8){2), a Chapter 13 plan may not modi fy the rights 

of secured claim ho l ders where the claim 1s secured only by a 

security i nterest i n real property which is t he debtor's primary 

residence. Likewise, in 11 U.S.C. § llll(b)(2), the Code allows 

cred i tors in a Chapter 1 1 case to make an e l ection which would 

result in allowing a secured lien to remain on the property to the 

full exten t of the orig inal obligation . 

Reconci liation of these prov isions with the l anguage of 

section 506 mandates the result which we reach in this case. 

Congress has man ifested a strong preference for r e organizat i on 

rather than liquidation in the bankruptcy set ting. See Maitland, 

61 Bankr. at 135 (recent rev i sions to the Bankruptcy Code evidence 

Congress' intent to "steer debtors who are eligible f or Chapter 1 3 

away from Chapter 7") . It is inconsistent wi t h this preference to 

9 

Appellate Case: 89-4067     Document: 01019434774     Date Filed: 07/11/1990     Page: 9     



allow debtors more in a liqu idation than they would receive in a 

reorganization . 

11 U.S .C. § 722, the Code's redemption prov i sion , is a l so 

instructive. It states : 

§ 722 . Redemption 

An individual debtor may , whether or not the d eb tor 
has waived the right to redeem under this section , 
redeem tangible personal property intended primarily for 
personal, family , or household use, from a lien secur ing 
a dischargeable consumer debt, if such property is 
exempted under section 522 of this title or has been 
abandoned under section 554 of this tit le, by paying the 
holder of such l i en the amount of the a llowed secured 
c l aim of such holder that is secured by such l ien. 

Thi s section cons titutes the only redemption provision prov ided 

for Chapter 7 debtors. Notably, it only pertains to personal 

prope rty. In Mai tland , the court correctly ident ified the problem 

when it stated: ~rn light of the exclusion of real pr6perty in 

§ 722 , and its express limitation to specific tang ib le personal 

property, it is obvious that Congress did not intend to permi t a 

debtor to redeem his real property through the use of § 506( d)." 

61 Bankr. at 135 . 

Here, debtors seek to do exactly what section 722 provides, 

except with respect to real property. In Gaglia, the court 

correctly noted that sect ion 506 is not a redempt ion provision. 

889 F.2d at 1310. However, the rationale of that case mandates 

that it become one . The Gagli a court dist inguished section 506 

from sect ion 722 by stating, "the Gaglias will not own the 

property unencumbered . They will still be sub ject to First 

Federal ' s mortgage and the SBA's claim to the extent it is 

secured ... . We do not believe any arguable redundancy in 

10 
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§§ 506 and 722 precludes the application of § 506 here." Id. 

Using the same rationale that Gaglia and its progeny embrace, 

debtors here woul d own the i r property outright . 3 Under t hese 

circumstances, section 506 would be used as a · redemption 

prov ision . This resul t is both inequitable and unfair and wou l d 

const i tute an expansion of debtors rights far beyond what is 

contemplated in the Code. 

Those court s allowing avoidance have generally dismissed this 

fai rness argument by assuming that avoidance merely duplicates 

what would transpire in a liquidation. See Gaglia, 889 F . 2d a t 

1308. This assumption overlooks those situations where credi tors 

can use an appreciation in land values to offset their losses at a 

forced sale follow i ng foreclosure . 

Outside the bankruptcy setting, it is highly unlikely that a 

debto r would reta i n his property in the circumstances presented 

here . Rather, creditors would probab l y foreclo s e and prompt a 

forced sale. At t ha t sal e, a senior l i e nholder could purchase the 

property and sel l it at some later time in ant i cipation o f a 

change i n land values. If there wer e two or mo r e claims o r 

mortgages, the j unior lienhol der cou l d pu r chase the p r o per t y, pa y 

the s e n i or lienho lder, then inventory the property fo r later sa l e 

in hope of decreasi ng the amount of loss. In today•s real esta t e 

marke t , these ar e very real c onsiderations . Allowing section 506 

re li e f denies cr edito rs t hes e opt i ons . The f law i n the maj o ri ty ' s 

3 Our disposi t ion in this case does no t alter t he 
of any state law remedies wh i ch debtors may have . 

11 
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position is the assumption that a third party unrelated to the 

transaction will purchase the property at a forced sale, thus 

prohibiting lienholders fr om reaping the benef i ts of an 

appreciation in land values. In today's complex real es tate 

markets , this is not a vali d assumption. 

Allowing lien avoidance under section 506(d), or in this 

case, complete redemption, gives debtors much more than the " fresh 

star t" to which they are entitled. We do not believe Congress 

intended such a result when it enacted these Code provisions. 

Consequently, the judgment of the United States Distr i c t 

Cour t for the Dist rict of Utah is AFFIRMED . 
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