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v. ) 
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PEARL BREWING COMPANY; FALSTAFF BREWING COMPANY; ) 
OPPENHEIMER & CO. INC.; JOSEPHTHAL & CO., Josephthal ) 
& Co. Incorporated; THE HILLMAN CO., INDIVIDUALLY AND ) 
AS TRUSTEE FOR THE N.M.U. PENSION TRUST; HERZFELD & ) 
STERN; HERZFELD & STERN INC., now known as JII ) 
Securities, Inc.; GOLDMAN SACHS & CO.; A.G. BECKER ) 
PARIBES INC., now known as Merrill Lynch Money Market, ) 
Inc.; A.G. EDWARDS & SONS, INC.; ALPINE ASSOCIATES; ) 
ASIEL & CO.; BANKERS TRUST COMPANY; BARCLAY'S BANK ) 
INTERNATIONAL LIMITED; BEAR STEARNS & CO., ) 
individually and as custodian for the IRA ACCOUNT OF ) 
ROBERT W. SABES; BRADFORD TRUST CO.; COWEN & CO.; ) 
CROCKER NATIONAL BANK; DAIN BOSWORTH, INC.; DILLON ) 
READ & CO., INC., individually and as General Partner ) 
of B/DR ARBITRAGE FUND LIMITED PARTNERSHIP; DOFT & ) 
CO., INC.; DREXEL BURNHAM LAMBERT, INC.; EASTON & CO.; ) 
EDWARD A. VINER & CO., INC., now known as Fahnestock & ) 
Co.; EDWARD D. JONES & CO.; ENGLER & BUDD COMPANY; ) 
EPPLER, GUERIN & TURNER, INC.; ERNST & COMPANY; EVANS ) 
& CO., INC.; FIFTH THIRD BANK; FIRST KENTUCKY TRUST ) 
COMPANY; HERZOG, HEINE, GEDULD, INC.; HUNTINGTON ) 
NATIONAL BANK; KELLNER, DILEO & CO.; KIDDER, PEABODY ) 
& CO.; L.F. ROTHSCHILD UNTERBERG, TOWBIN, now known as ) 
L.F. Rothschild & Co., Inc.; LAFER AMSTAR & CO., now ) 
known as Amstar & Co.; LAIDLAW ADAMS & PECK, INC.; ) 
MANLEY, BENNETT, MCDONALD & CO.; MANUFACTURERS ) 
NATIONAL BANK OF DETROIT, individually and as Trustee ) 
for MANUFACTURERS EXTENDED INDEX FUND; MARCUS SCHLOSS ) 
& CO., INC.; MARINE MIDLAND BANK, N.A.; MARINE MIDLAND ) 
BANK; MOORE & SCHLEY, CAMERON & CO.; MORGAN GUARANTY ) 
TRUST COMPANY; MORGAN, OLMSTEAD, KENNEDY & GARDNER, ) 
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INC., now known as Wedbush Morgan Securities; NEWHARD, ) 
COOK & CO., INCORPORATED; OSCAR GRUSS & SON, INC.; ) 
PAINE, WEBBER, JACKSON & CURTIS, INC., now known as ) 
Paine Webber, Incorporated; Q & R CLEARING ) 
CORPORATION; R.L. TUCKER, ANTHONY & DAY, INC., also ) 
known as Anthony Tucker & R.L. Day, Inc.; REGIONAL ) 
CLEARING CORP.; S.B. LEWIS & CO.; SANFORD C. BERNSTEIN ) 
& CO., INC.; SECURITIES SETTLEMENT CORP.; SHAWMUT ) 
BANK OF BOSTON, N.A.; SLK-SEG; SMITH, BARNEY, HARRIS, ) 
UPHAM & CO., INC.; SOUTHWEST SECURITIES, INC.; ) 
SSE-CUSTODIAN, also known as State Street Bank and ) 
Trust Co., Individually and as Trustee for ) 
American Telegraph and Telephone Pension Fund; SUTRO ) 
& CO., INC.; SWISS AMERICAN SECURITIES, INC.; SWISS ) 
BANK CORPORATION; THOMSON MCKINNON SECURITIES, INC.; ) 
UNITED STATES TRUST COMPANY OF NEW YORK; WALWYN ) 
STODGELL COCHRAN MURRAY, LIMITED; WEEDBRUSH, NOBLE & ) 
COOKE, INC., now known as Wedbush Morgan Securities; ) 
WELLS FARGO BANK, N.A.; BAILY GORDON SECURITIES, now ) 
known as Gordon Capital; FIRST ARBITRAGE PARTNERSHIP, ) 
now known as Brenzel Birkenshaw Capital, Inc.; ) 
AMERICAN NATIONAL BANK AND TRUST COMPANY OF CHICAGO; ) 
ALAN BUSH, now known as J.W. Charles Bush, Securities ) 
Inc.; K.J. BROWN & CO., INC.; MILLIKIN NATIONAL BANK ) 
OF DECATUR; O'CONNOR SECURITIES; STEPHENS, INC., now ) 
known as Stephens Group, Inc.; LARKIN & CO.; SAIC/SNY; ) 
SOMERS GROVE; and THE FIRST BOSTON CORPORATION, ) 

Defendants-Appellees, 

and 

SECURITIES EXCHANGE COMMISSION, 

Appellees, 

and 

ADVEST, INC. ; ATLANTIC CAPITAL CORP. , now known as 
Deutsche Bank Capital Corp.; BANK OF MONTREAL; BANK OF 
NEW ENGLAND, N.A.; BROWN BROTHERS HARRIMAN & CO.; 
CHEMICAL BANK; DEAN WITTER REYNOLDS, INC.; FAHNESTOCK 
& CO.; FIRST ALBANY CORP.; JEFFERIES & COMPANY, INC.; 
KALB, VOORHIS & CO.; LEWCO SECURITIES CORP.; MABON, 
NUGENT & CO.; MANUFACTURERS & TRADERS TRUST CO.; 
MERRILL, LYNCH, PIERCE, FENNER AND SMITH, INC.; 
MCLEOD YOUNG WEIR,· LIMITED; NATIONAL FINANCIAL 
SERVICES CORP.; PACIFIC BROKERAGE SERVICES; PIPER 
JAFFRAY & HOPWOOD, INC.; SPEAR LEEDS & KELLOGG; TWEEDY 
BROWNE CLEARING CORP.; BURKE CHRISTENSEN & LEWIS 

-2- \ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Appellate Case: 90-1243     Document: 01019337108     Date Filed: 12/30/1991     Page: 2     



SECURITIES, INC.; CONTINENTAL BANK; I.M. SIMON & CO.; ) 
EMETTE LARKIN & CO., ) 

) 
Defendants. ) 

-----------------------------------------------> 
) 

KAISER STEEL RESOURCES, INC., formerly known as ) 
Kaiser Steel Corporation, ) 

) 
Plaintiff-Appellant, ) 

) Case No. 
v. ) 90-1245 

) 
ACTION TRADERS, INC., now known as ATI Corporation; ) 
JOHN A. ALDEN, M.D., & ANN ALDEN; ALTONA HOLDINGS, ) 
LTD.; AMERICAN FLETCHER BANK SUISSE, now known as ) 
Merrill Lynch International Bank (Suisse), S.A.; ) 
HERBERT M. AMES; LILLIAN AMES; ROBERT STABLER, ) 
individually and as trustee for the Amesbury Fund; ) 
W.H. & S.C. AMESBURY, INDIVIDUALLY AND AS TRUSTEES FOR ) 
U/W/0 JANE WINTON & F/B/0 SCOTT WINTON; WILLIAM H. ) 
AMESBURY; ARSHOT INVESTMENT CORPORATION; BANK ) 
OPPENHEIM PIERSON; IRA ACCOUNT OF ROBERT W. SABES, ) 
AND ROBERT W. SABES, INDIVIDUALLY; LYLE A. BERMAN; ) 
JANIS R. BERMAN; JOHN C. BONDURANT; DORIS BONDURANT; ) 
BUILDING SERVICE EMPLOYEES RETIREMENT PENSION FUND ) 
LOCAL 32E, AFL-CIO TN UA 06/15/55 AND ITS TRUSTEE; ) 
BROADWAY REALTY CO.; BULLET BAY INTERNATIONAL CO. N.V.;) 
BARBARA BARRETT BUSBY, individually and as trustee ) 
FBO BARBARA B. BUSBY REVOCABLE TRUST UTD DTD; ) 
CASCADE FUND, a limited partnership; WILFRED CLEGG; ) 
VERA CLEGG, individually and as co-trustees for the ) 
CLEGG FAMILY TRUST UDT DTD 5/14/71; COLLEGE RETIREMENT ) 
EQUITIES FUND; THOMAS CONWAY; JUDITH ANN COTTON; ) 
SUMNER COTTON; CURTIS ASSOCIATES, INC., individually ) 
and as trustee for the PENSION TRUST and the ) 
RETIREMENT TRUST; ALAN CURTIS, individually and as ) 
trustee for the PENSION TRUST and the RETIREMENT ) 
TRUST; ALAN CURTIS, individually and as trustee for ) 
the ALAN TRUST and the CURTIS TRUST; DAPER REALTY ) 
INC.; DECISIONS, INC.; DELBRUECK & CO.; B/DR ) 
ARBITRAGE FUND LIMITED PARTNERSHIP AND BESSEMER ) 
SECURITIES CORPORATION AS ITS LIMITED PARTNER; ) 
ELISABETH H. DOFT; ALAN DOFT; E.F. BRADY COMPANY; ) 
EASTON & CO.; A.G. ELLIS; JACQUELYN ESCO; WELLS FARGO ) 
BANK, individually and as trustee of EXXON CORP. ) 
ANNUITY TRUST FUND; MARY FULLERTON FARR; FEMIROL ) 
OVERSEAS S.A.; WILLIAM BARRY FURLONG; ISABEL FURLONG; ) 
G S C OF NEVADA, INC.; CHARLES R. GESME; HENRY GOODE; ) 
GOODE-ADEL PARTNERSHIP; SAM V. GORDON; ANITA V. ) 
GORDON; SAM V. GORDON, doing business as Gordon ) 
Enterprises; SHELDON I. GREENBERG; GORDEN GRENDER; ) 
BANKERS TRUST, individually and as Trustee for GTE ) 
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SERVICE CORP., also known as GTE High Yield Account; ) 
HAMBROS BANK, LTD.; JACOB HARRIS, M.C., P.C. DEFINED ) 
BENEFIT PENSION TRUST AND ITS TRUSTEE; WARREN ) 
HARRISON; DORIS GRUNWALD; KARIN HEINE; PEGGY HEINE, ) 
co-executrixes of the ESTATE OF MAX L. HEINE and ) 
ESTATE OF CHARLOTTE HEINE; HERMAN WILSON LUMBER ) 
COMPANY; JOSEPH INY; MRS. JOSEPH INY; RICHARD 0. ) 
JACOBSON; SARAH T. JACOBSON; PAUL JACOBSON; ) 
DEBORAH F. COOPER; LILLIAN GIBSON; PAUL SCHRYVER, ) 
as successor trustees to EVE B. JARVIS as trustee ) 
UA 07/01/64 Airlie Trust; PAUL G. JENDE; ARLENE M. ) 
JENDE; CLARA KELLNER; GEORGE A. KELLNER; JOHN DOE ) 
TRUSTEE, individually and as trustee for the ) 
KEYSTONE AGGRESSIVE STOCK TRUST; INDIVIDUALLY AND AS ) 
TRUSTEE FOR THE KEYSTONE CUSTODIAN FUND S-4; KINSDALE ) 
PARTNERS; SIDNEY KISIN; EDMUND KLEIN; NORMA KLEIN; ) 
EZRA KOTCHER; DOROTHY KOTCHER; W. DONALD LARSON; ) 
FRANCIS W. LAWRENCE, individually and as trustee for ) 
U/A D.T.D. 12/30/81, DERALD H. RUTTENBERG CHARITABLE ) 
LEAD ANNUITY TRUST; LES FILS DREYFUS & CIE S.A.; ) 
HUGH T. LINDSAY; MRS. HUGH T. LINDSAY; JAMES K. ) 
LINDSAY; MRS. JAMES K. LINDSAY; M. H. DAVIDSON & CO.; ) 
MAERKI BAUMANN & CO., A.G.; LEO MAINEMER; ESTER ) 
MAINEMER; ELLIOT MARPLE; BARBARA K. MARPLE; WILBERT K. ) 
MARTIN; ELIZABETH M. MARTIN; IVOR MASSEY, JR.; JANE ) 
DOE MASSEY; JOHN B. MCDONALD; ELAINE MCKELVEY; ) 
ROBERT D. MCLEAN; MRS. ROBERT D. MCLEAN; MERCURY ) 
SECURITIES, INC.; MIDLAND BANK PRINCESS STREET, ) 
NOMINEES LIMITED; MOSELEY, HAUGARTEN, ESTABROOK & ) 
WEEDEN, INC., also known as Mosely Securities; MOUNT ) 
SINAI MEDICAL CENTER, INC.; MOUSSARD S.A.; MICHAEL ) 
MULLER; ELKE M. MULLER; NERVAL & MANOR; NUMBER ) 
SEVEN ACCOUNT, and its Trustee (029-24-9996); ) 
T 98 ARB 1980, Account #000-01198 with OSCAR GRUSS & ) 
SONS, INC.; JOHN D. PICCHETTI; MARGARET M. PICCHETTI; ) 
PICCHETTI, INC.; ALI. POLLACK; BEVERLY POLLACK; ) 
R.P. RICHARDS, INC.; RESEARCH CHARITABLE TRUST, and ) 
its TRUSTEE; R. J. SCHEUER & CO.; E. FRANKLIN ) 
ROBBINS & JANE DOE ROBBINS; ROBERT FLEMING, INC., ) 
now known as Flemings North America Inc.; ROYAL BANK ) 
OF SCOTLAND PLC, as trustee for RBOS-TTUTS ALL SUN ) 
AMER SPEC; ROYAL BANK OF SCOTLAND PLC, as trustee for ) 
RBOS-TT-UTS ALL DUN INTL FUND; ROYAL BANK OF ) 
SCOTTSDALE PLC, as trustee for RBOS TT UTS ALL DUN ) 
INTL FUND; ROYAL BANK OF SCOTLAND PLC, as trustee ) 
for RBOS-TT-UTS ALL DUN SEC AMR TR; ROYAL INVESTMENT ) 
COMPANY; S. PAUL POSNER & CO.; SALTZMAN PARTNERS; ) 
SAN FRANCISCO MUSEUM OF MODERN ART; GENE L. ) 
SCHUMACHER; MRS. GENE L. SCHUMACHER; SEQUOIA INS. ) 
CORP.; MARJORIE SHAMGOCHIAN AND THE ESTATE OF HERONT ) 
SHAMGOCHIAN; J.R. SIMPLOT; ESTHER SIMPLOT; SOBERANO ) 
OCEANICO; MARY AMESBURY STABLER; ROBERT C. STABLER; ) 
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ROBERT C. STABLER, individually and as trustee U/A/D ) 
F/B/0 L. Stabler; JOHN STAVICK; STE JEANES CORPORATION;) 
JACKSON T. STEPHENS; MARY ANNE STEPHENS; ROBERT S. ) 
STRAUSS, individually and as trustee of the ROBERT S. ) 
STRAUSS, P.C. DEFINED BENEFIT PLAN; TR 30, a New York ) 
Partnership; ULTRAMAR TRAVEL BUREAU PROFIT SHARING ) 
TRUST, UA 11-10-67 and its TRUSTEE; UNICORP CANADA ) 
CORPORATION; UNIVERSAL LIFE CHURCH, INC. CHARTER, ) 
30488 and BAYARD RYDER; WARM SPRINGS ASSOCIATES; ) 
WARNER w. HENRY, individually and as trustee FBO ) 
HENRY FAMILY TRUST UDT DTD 12/04/82; WARUDA HOLDINGS, ) 
LTD.; ABRAHAM WEISS; RUTH WEISS; WELLS FARGO BANK, ) 
individually and as trustee of the Extended Market ) 
Fund for EBT, 368-500069 and its Participants; ) 
WELLS FARGO BANK, individually and as trustee for ) 
WALTER LeBAND TRUST (or Francine LeBand, individually ) 
and as executor for the Estate of Walter LeBand); ) 
JEFFREY WENDEL; WERTHEIM SCHRODER & CO., INC.; ) 
WHEEL BARROW & CO.; WIFT & CO.; HARRY WILF; JOSEPH ) 
WILF; Y PARTNERSHIP; Z.H. ASSOCIATES; ESTATE OF ) 
GERALD L. CONRAD, doing business as Conrad Sales Co.; ) 
McCOSKER PARTNERS; and THE FIRST BOSTON CORPORATION, ) 

) 
Defendants-Appellees, ) 

) 
and ) 

) 
SECURITIES EXCHANGE COMMISSION, ) 

) 
Appellee, ) 

) 
and ) 

) 
JOSEPH H. WHITNEY, ) 

) 
Defendant. ) 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

(D.C. NOS. 89-Z-1721 AND 89-Z-1722) 

John P. Frank of Lewis and Roca, Phoenix, Arizona (Marty Harper 
and Susan M. Freeman of Lewis and Roca, Phoenix, Arizona; G. 
Stephen Long and David J. Richman of Coghill & Goodspeed, Denver, 
Colorado, on the briefs), Attorneys for Appellants. 

David I. Blejwas of Hahn & Hessen, New York, New York, for Bear 
Sterns & Co., Inc., Cascade Fund, Cowen & Co., Inc., Elisabeth and 
Alan Doft, Doft & Co., Inc., L.F. Rothschild & Co., Inc., M.H. 
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Davidson & Co., Inc., Smith Barney, Harris Upham & Co. Inc., and 
Herzog, Heine & Geduld, Inc. (Robinson B. Lacy and Michael T. 
Tomaino, Jr. of Sullivan & Cromwell, New York, New York, for Asiel 
& Co., Bank of Montreal, Barclays Bank PLC, Deutsche Bank Capital 
Corporation, Flemings North America Inc., Goldman, Sachs & Co., 
Gordon Capital Corporation, Kidder, Peabody & Co. Incorporated, 
Marcus Schloss & Co., Inc., S B Lewis & Co., and ScotiaMcLeod, 
Inc.; Rosanne M. Thomas of Hahn & Hessen, New York, New York, for 
Bear Sterns & Co., Inc., Cascade Fund, Cowen & Co., Inc., 
Elisabeth and Alan Daft, Daft & Co., Inc., L.F. Rothschild & Co., 
Inc., M.H. Davidson & Co., Inc., Smith Barney, Harris Upham & Co. 
Inc., and Herzog, Heine & Geduld, Inc.; Barry L. Wilkie of Shaw, 
Spangler & Roth, Denver, Colorado, for Advest, Inc., A.G. Edwards 
& Sons, Inc., Eppler, Guerin & Turner, Marine Midland Bank, N.A., 
Southwest Securities, Inc., Sutro & Co., Inc., and U.S. Clearing 
Corporation; Mark A. Weisbart of Akin, Gump, Strauss, Hauer & 
Feld, Dallas, Texas, for Robert S. Strauss, Individually and as 
Trustee for the Robert S. Strauss, P.C Defined Benefit Plan; Mark 
W. Grobmyer and Charles D. McDaniel of Arnold, Grobmyer & Haley, 
Little Rock, Arkansas, for Stephens Group, Inc., Jackson T. 
Stephens, and Mary Anne Stephens; Charles B. Hecht of Baker & 
Hostetler, Denver, Colorado, for Mabon, Nugent & Co.; P. Kevin 
Castel and Susan E. Harkins of Cahill Gordon & Reindel, New York, 
New York, for B/DR Arbitrage Fund, Alan Curtis, Curtis Associates 
Inc., Dillon, Read & Co. Inc., Goode-Adel Partnership, Trustee of 
Keystone Aggressive Stock Trust and Trustee of Keystone Custodian 
Fund, Series S-4; Jeremiah B. Barry of Delap & Barry, Denver, 
Colorado, for John A. Alden, M.D., Ann Alden, Herbert M. Ames, 
Lillian, Ames, IRA Account of Robert w. Sabes, Robert W. Sabes, 
Individually, Lyle Berman, Janis R. Berman, John C. Bondurant, 
Doris Bondurant, Doris Grunwald, Karin Heine and Peggy Heine as 
Co-executrices of the Estate of Max Heine, Herman Wilson Lumber 
Company, Sarah and Paul Jacobson, Deborah F. Cooper, Lillian 
Gibson, and Paul Schryver, as successor trustees to Eve B. Jarvis, 
as trustee UA 07/01/64 Airlie Trust, Paul G. Jende, Arlene M. 
Jende, Ivor Massey, Jr., AlI. Pollack, Beverly Pollack, San 
Francisco Museum of Modern Art, Harry Wilf, Joseph Wilf, and 
Estate of Gerald L. Conrad d/b/a Conrad Sales Co.; Harold A. Feder 
of Feder, Morris, Tamblyn & Goldstein, Denver, Colorado, for 
Stephens Group, Inc., Jackson T. Stephens, and Mary Anne Stephens; 
Martin P. Unger and Ann Parry of Gaston & Snow, New York, New 
York, for Securities Settlement Corporation; William M. Bitting of 
Hill, Farrer & Burrill, Los Angeles, California, for Pearl Brewing 
Company and Falstaff Brewing Corporation; William G. Imig and Neil 
S. Cohen of Ireland, Stapleton, Pryor & Pascoe, Denver, Colorado, 
for Chemical Bank, Dean Witter Reynolds Inc., Merrill Lynch, 
Pierce, Fenner & Smith Inc., and PaineWebber Inc.; Norman D. 
Haglund of Kelly/Haglund/Garnsey & Kahn, Denver, Colorado, for 
Pearl Brewing Company and Falstaff Brewing Corporation; Jeffrey A. 
Kehl of McGuire & Tiernan, New York, New York, for Alpine 
Associates, Kellner, DiLeo & Co., Clara Kellner, George A. 
Kellner, Warm Springs Limited Partnership, and ZH Associates; 
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Sarah Donna Black of Morrato, Burrus & Colantuno, P.C., Englewood, 
Colorado, for Sidney Kisin, Elliot Marple, and Jeffrey Wendel; R. 
Daniel Scheid and Richard G. Sander of Popham, Haik, Schnobrich & 
Kaufman, Denver, Colorado, for Amster & Co.; Ronald S. Rauchberg 
and Nancy F. Brodie of Proskauer Rose Goetz & Mendelsohn, New 
York, New York, for The Hillman Company, individually and as 
Trustee for the NMU Pension Trust, and the Estate of E. Franklin 
Robbins; Roger Pascal and Duncan G. Harris of Schiff Hardin & 
Waite, Chicago, Illinois, for O'Connor Securities; Jeremy G. 
Epstein and Michael w. Jahnke of Shearman & Sterling, New York, 
New York, for Lewco Securities Corp. and Wertheim Schroder & Co. 
Incorporated; James A. Shpall of Wolf & Slatkin, P.C., Denver, 
Colorado, for Securities Settlement Corporation), with him on the 
briefs for Appellees. 

Katherine Gresham of the United States Securities and Exchange 
Commission, Washington, D.C. (Rosalind C. Cohen and Joseph H. 
Harrington of the United States Securities and Exchange 
Commission, Washington, D.C., and Thomas D. Carter, Regional Trial 
Counsel, Securities and Exchange Commission, Denver, Colorado), 
for Securities and Exchange Commission. 

Joseph Meyer, III, and Michael E. Romero of Pendleton & Sabian, 
P.C., Denver, Colorado; Henry L. Hobson and Lynn Bolinski of 
Holland & Hart, Denver, Colorado; Douglas M. Schwab and Joseph A. 
Gross of Heller, Ehrman, White & McAuliffe, San Francisco, 
California; and Jack Corinblit and Marc M. Seltzer of Corinblit & 
Seltzer, Los Angeles, California, Counsel for remaining defendants 
in consolidated cases. 

Before HOLLOWAY, ANDERSON, and BRORBY, Circuit Judges. 

ANDERSON, Circuit Judge. 

The question presented in this appeal is whether considera-

tion paid to shareholders for their stock in connection with a 

leveraged buy out is exempt from the avoiding powers of a trustee 

under section 546(e) of the Bankruptcy Code, as "settlement 

payments" made "by or to a ... stockbroker, financial 

institution, or securities clearing agency." 11 U.S.C. § 546(e). 

In its order granting defendants' motion for summary judgment, the 
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district court held that such payments fall within the exemption 

found in section 546(e). We agree and, therefore, affirm the 

judgment of the district court. 

I. INTRODUCTION 

This case involves a leveraged buy out gone bad. Making use 

of the modern counterpart of a centuries-old statute, Kaiser Steel 

Resources, Inc. ("Kaiser"), formerly known as Kaiser Steel 

Corporation ("Kaiser Steel"), seeks in the underlying action to 

retrieve amounts paid out to former Kaiser Steel shareholders in 

connection with a leveraged buy out of the company in 1984 (the 

"LBO"). Kaiser makes the relatively novel yet increasingly 

popular claim that these payments constitute a fraudulent 

conveyance. The current battle is much more narrow, however. It 

surrounds the construction of a Bankruptcy Code (the "Code") 

exemption that prohibits the trustee from avoiding "settlement 

payments" made by or to stockbrokers, financial institutions, and 

clearing agencies. See 11 u.s.c. § 546(e). Appellees, joined by 

the Securities and Exchange Commission ("SEC"), 1 maintain that the 

section 546(e) exemption encompasses amounts paid to the share-

1 The SEC filed a brief in this case and participated in oral 
argument. As a statutory party in corporate reorganization 
proceedings, the Commission acts as a special advisor to the 
courts. See 11 u.s.c. § 1109(a). Although precluded from 
initiating an appeal when appearing in this capacity, the 
Commission may participate in an appeal taken by others. Kaiser 
Steel Corp. v. Charles Schwab & Co., Inc., 913 F.2d 850 (lOth Cir. 
1990) (citation omitted). 
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holders in the LBO and accordingly prevents Kaiser from unwinding 

the transaction. 

A. The Leveraged Buy Out. 

In late 1983, the board of directors of Kaiser Steel agreed 

to the LBO. Under the plan, Kaiser Steel would merge with a new 

entity owned by a group of outside investors. Upon the merger, 

all outstanding shares of Kaiser Steel common stock would be 

converted into the right to receive twenty-two dollars and two 

shares of preferred stock (the "LBO consideration") in the 

surviving entity. The money, which amounted to $162 million, was 

to come from Kaiser Steel's cash reserves and a $100 million loan 

from Citibank secured by the corporation's assets. 

The shareholders approved the LBO on January 18, 1984. As of 

the effective date of the merger, February 29, 1984, the former 

holders of Kaiser Steel common stock were required to tender their 

shares to Kaiser's disbursing agent, Bank of America, in order to 

receive the cash and preferred stock. The New York Stock Exchange 

delisted the stock the following day. 

Most of the common stock was in the possession of Depository 

Trust Company ("DTC"), a securities clearing agency acting as 

depository. After the merger, DTC tendered the certificates to 

Bank of America and received the payments of LBO consideration. 

DTC then transferred these payments to the accounts of its 

participants, including brokers and other financial inter­

mediaries. These intermediaries, in turn, either disbursed the 
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payments to their customers who were the beneficial owners of 

Kaiser Steel stock or retained the payments if they themselves 

were the beneficial owners. Some shares were exchanged through 

securities clearing agencies other than DTC, and since DTC stopped 

handling trades of Kaiser Steel shares prior to the effective date 

of the LBO, some financial intermediaries and beneficial owners 

were required to tender their shares directly to Bank of America. 

B. History of the Case. 

In 1987, Kaiser filed a voluntary reorganization proceeding 

under Chapter 11 of the Code. Kaiser then commenced this fraudu­

lent conveyance action against a number of defendants, seeking to 

avoid the LBO and recover the $162 million. In what amounted to a 

test case, Charles Schwab & Co. ("Schwab"), a broker eventually 

named in the action, moved for summary judgment on the grounds 

that it was not liable because it was a "mere conduit" rather than 

a transferee, see 11 u.s.c. § 550(a). The argument was also made 

by intervening defendants that the LBO payments were exempt from 

avoidance as settlement payments, see 11 u.s.c. § 546(e). 

Schwab's only role in the transaction was to deliver its 

customers' Kaiser Steel shares for payment and transfer the 

payments it received back to the accounts of its customers. 

On appeal, following the district court's reversal of the 

bankruptcy court's decision to deny Schwab's summary judgment 

motion, we held that the payments to Schwab were settlement 

payments exempt from recovery under section 546(e). Kaiser Steel 

Corp. v. Charles Schwab & Co., 913 F.2d 846 (lOth Cir. 1990). 
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Because we affirmed the district court's decision on these 

grounds, we did not decide whether Schwab was a "mere conduit" 

rather than a transferee. Id. at 848. 

Pending that appeal, in consolidated proceedings before the 

district court, other financial intermediaries moved for summary 

judgment on the basis of the section 546(e) settlement payment 

exemption. The district court granted summary judgment dismissing 

all claims asserted against the financial intermediaries and sua 

sponte dismissed the claims asserted against all other defendants, 

including beneficial shareholders of Kaiser Steel stock and 

brokers trading on their own account. 2 In light of our decision 

in Schwab, Kaiser has abandoned all claims against the appellees 

in this case insofar as they acted in conduit/financial 

intermediary capacities. Therefore, all appellees remaining 

before us are shareholders or brokers that beneficially owned the 

Kaiser Steel shares tendered in connection with the LBO. 

II. DISCUSSION 

We now must decide whether our holding in Schwab--that Code 

section 546(e) protected payments made to the financial 

intermediaries--should be extended to protect payments made to the 

beneficial shareholders. 

Section 546(e) provides as follows: 

the trustee may not avoid a transfer that is a margin 
payment, as defined in section 101(34), [sic(38)] 741(5) 

2 
The court did not dismiss the claims against a group known as 

the Jacob's Defendants. 
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or 761(15) of this title, or settlement payment, as 
defined in section 101(35) [sic(39)] or 741(8) of this 
title, made by or to a commodity broker, forward 
contract merchant, stockbroker, financial institution, 
or securities clearing agency • . . . 

11 U.S.C. § 546(e) (emphasis added). 

Kaiser makes two primary arguments against applying this 

provision to the payments of LBO consideration. First, it 

maintains that these payments are not "settlement payments." 

Second, it insists that even if the payments are settlement 

payments, payments made "by or to" one of the enumerated entities 

are protected under section 546(e) only to the extent the 

recipient is a participant in the clearance and settlement system 

(i.e., a stockbroker, financial institution, clearing agency, or 

some other participant). Settlement payments received by an 

"equity security holder," according to Kaiser, are not protected. 

A. Settlement Payments. 

We cannot accept Kaiser's argument that the payments of LBO 

consideration to the beneficial shareholders are not settlement 

payments within the meaning of the statute. Our interpretation, 

as always, begins with the language of the statute itself. 

Section 546(e) refers to section 741(8) for the definition of 

"settlement payment." 3 Section 741(8), in turn, defines "settle-

ment payment" as a "preliminary settlement payment, a partial 

settlement payment, an interim settlement payment, a settlement 

3 The definition of "settlement payment" found in section 
101(39), also referred to in section 546(e), applies only to 
forward contracts. 
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payment on account, a final settlement payment, or any other 

similar payment commonly used in the securities trade." 11 u.s.c. 

§ 741(8) (emphasis added). 

As a natural reading suggests, and as we and others have 

noted, this definition is "extremely broad." Schwab, 913 F.2d at 

848 (quoting Bevill, Bresler & Schulman Asset Management Corp. v. 

Spencer Sav. & Loan Ass'n, 878 F.2d 742, 751 (3d Cir. 1989)). See 

also In re Comark, 124 B.R. 806, 816 (Bankr. S.D. Cal. 1991); 

Blanton v. Prudential-Bache Sec., Inc., 105 B.R. 321, 347 (Bankr. 

E.D. Va. 1989). The clear aim of the definition is to encompass 

all "settlement payments" commonly used in the securities trade. 

Schwab, 913 F.2d at 848. See Bankruptcy of Commodity and Sec. 

Brokers: Hearings before the Subcomm. on Monopolies and 

Commercial Law of the Comm. on the Judiciary of the House of 

Representatives, 97th Cong., 1st Sess. 372 (1981) (1981 Hearings) 

(the commodities and securities industry representatives that 

drafted and proposed the definition explain that: "This new 

section is added to provide a definition for the term 'settlement 

payment' to include the several types of settlement payments 

commonly used in the securities industry."). 

In applying this provision, our task is to apply the term 

"settlement payment" according to its plain meaning. See, ~, 

Resolution Trust Corp. v. Westgate Partners, Ltd., 937 F.2d 526, 

529 (lOth Cir. 1991) ("The exceptions to our obligation to 

interpret a statute according to its plain language are few and 

far between." (Citing United States v. Ron Pair Enterprises, 489 
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U.S. 235, 242 (1989) (plain language conclusive unless it produces 

a result "demonstrably at odds with the intention of its 

drafters")). However, since even the plain meaning of a term may 

depend on the context within which it is given, we must interpret 

the term "settlement payment" as it is plainly understood within 

the securities industry. See Shell Oil Co. v. Iowa Dep't of 

Revenue, 488 U.S. 19, 25 (1988) (A court need not look beyond the 

plain meaning of a statute. "But the meaning of words depends on 

their context."); McCarthy v. Bronson, 111 S. Ct. 1737, 1740 

(1991) ("However, statutory language must always be read in its 

proper context."). 

With respect to the routine purchase and sale of a security, 

there are at least two opportunities for "settlement." 4 The first 

("street-side settlement") takes place between the brokers and the 

clearing agency during the process of clearance and settlement. 

The brokers submit their transactions which are matched and 

4 Under this system there are also at least two corresponding 
sets of guarantees. The brokers guarantee that they will perform 
even if their customers fail to perform, and the clearing agency 
guarantees to perform, even if individual clearing members fail to 
perform. Prior to settlement, these guarantees subject the 
brokers and the clearing agency to a potential risk of loss, 
should a selling party be forced to cover the obligations of a 
defaulting customer or clearing member in a rising market (i.e., 
buy securities that cost more than the party will receive), or 
should a buying party be forced to buy securities in a falling 
market (i.e., pay more for securities than their present market 
value). To reduce this risk, in a fluctuating market, the 
clearing agency may demand certain types of "margin payments" from 
its clearing members, and a broker may be required to demand 
similar types of payments from its customers. These payments, 
like settlement payments, are protected under§ 546(e). 
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compared. Confirmed contracts are submitted to the clearing 

agency's accounting functions, and the obligations created under 

the separate trades are netted to arrive at each clearing member's 

"settlement obligations." On the "settlement date" (normally five 

days after the trade date) the brokers and the clearing agency, 

which has interposed itself between the selling broker and the 

buying broker, will deliver securities and receive payment. 

"Settlement payments" are those payments made in discharge of a 

party's settlement obligations. See Division of Market 

Regulation, Securities and Exchange Commission, The October 1987 

Market Break at 10-5 (1988) (SEC Report); Dale A. Oesterle, 

Comment on the Harris Paper, 74 Cornell L. Rev. 943, 944 (1989) 

("Settlement payments refer to the final payment of funds between 

clearing house (members] for trade(s] registered up to a specific 

point in time."). 5 

5 That this is a proper use in the industry of the term 
"settlement payment" may also be verified by several references in 
SEC literature. See, ~' Exchange Act Release No. 27,505 (Dec. 
5, 1989) ("Funds-only settlement payments are made to and from 
GSCC clearing banks by members over the cash Fed-wire."); Exchange 
Act Release No. 23,488 (July 31, 1986); Exchange Act Release No. 
22,778 (Jan. 8, 1986) (discussion of clearance and settlement 
system in which clearing agency generates settlement figures, but 
instead of guaranteeing settlement payment, participants are 
required to make the payments between themselves); Exchange Act 
Release No. 22, 599 (Nov. 6, 1985). Cf. 11 U.S.C. § 741(7) (the 
definition of "securities contract" includes "the guarantee of any 
settlement of cash or securities by or to a securities clearing 
agency"); 11 u.s.c. § 362(b)(6) (refers to cash, securities, or 
other property held by or due from a stockbroker, financial 
institution, or securities clearing agency to "settle" securities 
contracts) . 

Apart from protecting margin payments to brokers, the 
original Code provision as well protected only settlement payments 
by or to the clearing agency. Actually, on its face the 1978 
predecessor of 546(e) prevented the trustee from avoiding "settle-

[footnote continued] 
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In addition, a "customer-side settlement" also occurs between 

the broker and its customer. See SEC Report at 10-2, 10-10 to 

10-11; New York Stock Exchange, Language of Investing Glossary 30 

(1981) (defining settlement as "[c]onclusion of a securities 

transaction when a customer pays a broker/dealer for securities 

purchased or delivers securities sold and receives from the broker 

the proceeds of a sale"); J. Low, The Investor's Dictionary, 169 

(1964) ("Settlement day is the day by which a buyer of securities 

must pay his broker for his purchases and a seller must deliver to 

his broker negotiable certificates for any securities he has 

sold."). Logically, the term "settlement payment" may also be 

used to describe payments made to settle a customer's account with 

its broker. Cf. 1981 Hearings at 294 (Statement by Jack Nelson, 

President, National Securities Clearing Corporation) ("Prior to 

the Code, the securities industry knew for certain that margin, 

mark-to-market, deposit and settlement payments made by a 

securities customer or broker to a clearing broker or a clearing 

agency ... could not be voided"); id. at 492 (Statement by the 

Securities Industry Association) (referring to the "traditional 

right of brokers and their clearing agencies to close out the 

accounts of insolvent brokers and customers to retain margin, 

mark-to-market and settlement payments"). 

[footnote continued] 
ment payment[s] made by a clearing organization." 11 u.s.c. 
§ 764(c) (1978). Apparently through "inadvertence," the provision 
failed to note that settlement payments to a clearing agency were 
also protected, so a colloquy was entered into the legislative 
history to clarify this. See 124 Cong. Rec. 17,433 (Oct. 6, 
1978). In fact, the "by or to" language in the present Code 
provision was designed in part to officially implement this 
clarification. 1981 Hearings at 205, 232. 
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No party before us, including Kaiser, argues that a 

shareholder cannot make or receive a settlement payment, as that 

term is defined in section 741(8), with respect to a "routine" 

purchase of securities. See Appellant's Opening Brief at 14 

(referring to "obligations of an insolvent customer or broker to 

make settlement payments"); id. at 16 (citing reference in 

legislative history to "settlement payment owed to a customer"). 6 

Instead, Kaiser argues that the term "settlement payment" when 

applied to shareholders only applies to such routine securities 

transactions, not an extraordinary securities transaction like the 

leveraged buy out. For example, it notes that definitions used in 

Schwab to support the broad notion that "settlement" is "the 

completion of a securities transaction," 913 F.2d at 849, in fact 

refer to securities trades. 7 Similarly, Kaiser asserts that the 

scope of section 546(e) does not extend beyond the "securities 

contract." 11 u.s.c. § 741(7). 

In Schwab, we recognized that "Kaiser's position that section 

546(e) was only intended to insulate from avoidance routine 

securities transactions is not without merit." 913 F.2d at 850. 

6 While Kaiser does not argue in the abstract that "settlement 
payments" may not be made to a customer, it does argue that 
section 546(e) does not protect settlement payments to customers. 

7 
See Appellant's Opening Brief at 8-9. For example, it notes 

that A. Pessin & J. Ross, Words of Wall Street: 2000 Investment 
Terms Defined, cited restrictively to define settlement as "the 
completion of a securities transaction," more fully defines the 
term as an "Industry term for the completion of a securities 
transaction (i.e., a buyer pays for and a seller delivers the 
security purchased to the buyer.)" "Transaction" is defined in 
that source as follows: "Used synonymously for a trade (i.e., a 
completed agreement between a buyer and a seller)." Id. at 271. 
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However, we continue to note that while Congress might have chosen 

otherwise, neither § 546(e) or § 741(8) is on its face limited to 

"securities contracts," as defined by the Code, or to "trades," as 

defined by Kaiser. Compare 11 U.S.C. § 546(e) with 11 U.S.C. 

§ 362(b)(6) (a companion provision to§ 546(e) that names the same 

entities and explicitly refers to margin and settlement payments 

"arising out of commodity contracts, forward contracts, or 

securities contracts" (emphasis added)). Cf. Gozlon-Peretz v. 

United States, 111 S. Ct. 840, 846-47 (1991) ("where Congress 

includes particular language in one section of a statute but omits 

it in another section of the same Act, it is generally presumed 

that Congress acts intentionally and purposely in the disparate 

inclusion or exclusion" (quoting Russello v. United States, 464 

u.s. 16, 23 (1983))). 8 

Given the wide scope and variety of securities transactions, 

we will not interpret the term "settlement payment" so narrowly as 

to exclude the exchange of stock for consideration in an LBO. As 

the appellees and the SEC have urged, there is no reason to narrow 

the plain concept of "settlement" to a single type of securities 

transaction. The Code has been expanded to explicitly cover five 

different types of financial transactions, all of which, with the 

8 Congress has also shown itself capable of restricting the 
counterparts of § 546(e) to a particular type of transaction. See 
11 U.S.C. § 546(f) (refers to settlement payments made by or to a 
repo participant, "in connection with a repurchase agreement") 
(emphasis added) and 11 u.s.c. § 546(g) (refers to transfers made 
by or to a swap participant, "in connection with a swap 
agreement " ) (emphasis added) . 
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exception of swap agreements, involve "settlement payments" of one 

form or another. 9 In fact, the definition of "settlement payment" 

found in § 741(8) also applies to payments made in connection with 

a repurchase agreement, which is not a "trade" entered into on an 

exchange, and which involves a completely different settlement 

process. See Bevill, Bresler & Schulman Asset Management Corp. v. 

Spencer Sav. & Loan Ass'n, 878 F.2d 742, 752 (3d Cir. 1989). 

While the leveraged buy out may not be a "routine" securities 

trade, at least as viewed by Kaiser, we cannot deny what in 

substance took place here. The LBO was a securities transaction, 

varying only in form from the various other ways in which a 

shareholder's equity interest can be sold. The former Kaiser 

Steel shareholders effectively sold their equity interests to the 

new investors in exchange for money and a continuing stake in the 

new entity as preferred shareholders. In settlement of that 

transaction, the Kaiser Steel shareholders tendered their shares 

and received payment. These payments were "settlement payments." 

Schwab, 913 F.2d at 850. 

9 These transactions are the "securities contract," see 11 
U.S.C. § 741(7), the "repurchase agreement," see 11 U.S.C. 
§ 101(47), the "commodity contract," see 11 U.S.C. § 761(4), the 
"forward contract," see 11 u.s.c. § 101(25), and the "swap 
agreement," see 11 U.S. C. § 101 (55). With regard to the 
securities contract and the repurchase agreement, the definition 
of "settlement payment" is found in section 741(8), which refers 
to types of settlement payments commonly used in the "securities 
trade." See 11 U.S.C. § 741(8). For the forward contract, the 
definition of "settlement payment" is found in section 101(39), 
which refers to types of settlement payments commonly used in the 
"forward contract trade." See 11 U.S.C. § 101(39). For commodity 
contracts, various types of settlement payments are included 
within the definition of "margin payment" found in section 
761(15), including "daily settlement payments" and "final 
settlement payments made as adjustments to settlement prices." 
See 11 U.S.C. § 761(15). 
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Consequently, those shareholders who tendered their shares 

one day after the LBO and received the LBO consideration are 

treated just the same under the Code as shareholders who sold 

their shares in the market one day prior to the LBO and received a 

settlement payment reflecting the market value of the LBO 

consideration. Neither type of investor will be forced to 

disgorge the payments several years later. 10 

10 For the public customer, this symmetry of treatment is justi­
fied not only by application of the plain notion of "settlement." 
As well, it is justified by Congress' policy interests in 
promoting finality and "in promoting speed and certainty in 
resolving complex financial transactions." H. Rep. No. 484, lOlst 
Cong., 2d Sess. 2 (1990), reprinted in 1990 u.s.c.c.A.N. 224. See 
also Schwab, 913 F.2d at 848 ("Such an interpretation 'is 
consistent with the legislative intent behind § 546 to protect the 
nation's financial markets from the instability caused by the 
reversal of settled securities transactions.'" (citation 
omitted)). 

For the broker trading on its own account, our holding is 
consistent with even the strictest notion of "settlement payment" 
(i.e., a notion tied to the clearance and settlement system). 
This is true particularly to the extent a broker's settlement 
obligations to a clearing agency or participant were calculated 
with regard to the payments of LBO consideration. Cf. Brief of 
Appellee at 12, Kaiser Steel Resources, Inc. v. Charles Schwab & 
Co., Inc. (referring to parties' stipulation that Schwab's 
settlement obligations to clearing agency (NSCC) were calculated 
by reference to "daily cash settlement" figures generated by DTC). 
Further, as the SEC has emphasized, this holding is supported by 
Congress' policy of promoting the health of the clearance and 
settlement system, which by all accounts is one of the fundamental 
aims of the 546(e) exemption. See Schwab, 913 F.2d at 848-49. 

For a contrary view, see Weibolt Stores, Inc. v. 
Schottenstein, No. 87 C 8111, slip op. at 14-19 (N.D. Ill. Sept. 
16, 1991); Neil M. Garfinkel, Note, No Way Out: Section 546(e) Is 
No Escape for the Public Shareholder of a Failed LBO, 1991 Colum. 
Bus. L. Rev. 51 (1991). 
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B. "By or To." 

Finally, Kaiser argues that even if the payments were 

settlement payments, § 546(e) does not protect a settlement 

payment "by" a stockbroker, financial institution, or clearing 

agency, unless that payment is to another participant in the 

clearance and settlement system and not to an equity security 

holder. We disagree. 

On its face the statute is clear. The statute exempts 

payments made "by or to" a stockbroker, financial institution, or 

clearing agency. Again, unless there is some reason to believe 

the clear application is absurd or otherwise unreasonable, we can 

leave our inquiry at that. 

Kaiser apparently does not deny that these transfers were in 

fact made to each beneficial shareholder, either by the share-

holder's stockbroker, a clearing agency, or a financial institu-

tion. Instead, relying on the legislative history and the 

exclusion of the word "equity security holder" among the parties 

listed in section 546(e), it urges that we must interpret the "by 

or to" language in a way that only protects payments received by 

brokers (except those trading on their own account), financial 

institutions and clearing agencies, or other participants in the 

clearance and settlement process. Whether or not this formulation 

accurately reflects Congress' "intent", and there is good reason 

11 to believe that it does not, Kaiser has given us no reason to 

11 
It is difficult to imagine, for instance, how Congress could 

recognize that a settlement payment may be made by a stockbroker 
to its customer (whether that customer is bankrupt or not), see 
Appellant's Opening Brief at 16 (citing reference in legislative 

[footnote continued] 
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replace the unambiguous language of the provision with clues 

garnered from the legislative history. See Miller v. 

Commissioner, 836 F.2d 1274, 1283 (lOth Cir. 1988) ("When there is 

a conflict between portions of legislative history and the words 

of a statute, the words of the statute represent the constitu-

tionally approved method of communication, and it would require 

'unequivocal evidence' of legislative purpose as reflected in the 

legislative history to override the ordinary meaning of the 

statute."). Certainly, we cannot say that the clear application 

is absurd, given the fact that disruption in the securities 

industry--an inevitable result if leveraged buy outs can freely be 

unwound years after they occurred--is also a harm the statute was 

designed to avoid. See Schwab, 913 F.2d at 848-49. Accordingly, 

we must reject Kaiser's argument. 

[footnote continued] 
history to "settlement payment owed to a customer"), and not 
realize that section 546(e), which on its face protects settlement 
payments by a stockbroker, is likely to be read by a court to 
protect settlement payments by a stockbroker to its customer. 

Further, Kaiser's claim that § 546(e) does not protect 
brokers trading on their own account is clearly wrong. Kaiser 
argues that such brokers are "equity security holders" and not 
"stockbrokers." It notes as well that "stockbrokers" must have 
"customers." 11 U.S.C. § 101(54) (A). However, the definition of 
"stockbroker" was intentionally fashioned to include dealers who 
"effect[] transactions in securities ... with members of the 
general public, from or for such person's own account," 11 U.S.C. 
§ 101(54)(B) (emphasis added), and "customer," as used in the Code 
is a term of art, broadly defined in § 741(2) to "include anybody 
that interacts with the [broker] in a capacity that concerns 
securities transactions." S. Rep. No. 989, 95th Cong., 2d Sess. 
100 (1978), reprinted in 1978 u.s.c.C.A.N. 5886. The customer 
requirement was apparently designed only to prevent employees of 
brokers from claiming the benefits of certain Code provisions. 
SeeS. Rep. No. 989, 95th Cong., 2d Sess. 27 (1978), reprinted in 
1978 u.s.c.c.A.N. 5813. 
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While we acknowledge that our holding in this case is broad 

in its application, we are not convinced it leaves the trustee 

remediless by way of a suit for damages, or some similar device, 

against specific individuals or institutions for unlawful acts. 

Accordingly, for the reasons given above, the judgment of the 

district court is AFFIRMED. 
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