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Before BRORBY, LOGAN, and EBEL, Circuit Judges. 

BRORBY, Circuit Judge. 
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Plaintiffs-appellants, all of whom were convicted of felonies 

in Oklahoma and were represented by defendant-appellee Oklahoma 

Indigent Defense System (OIDS) on their direct appeals in state 

court, brought suit asserting habeas and civil rights claims 

against defendants-appellees as a result of allegedly 

unconstitutional delay by the state in adjudicating plaintiffs' 

direct criminal appeals. Plaintiffs alleged that inordinate and 

unjustified delay by the OIDS in filing briefs on their behalf and 

similar delay by the Oklahoma Court of Criminal Appeals in 

~djudicating their appeals, once briefed, deprived them of their 

Fourteenth Amendment rights to due process and equal protection, 

as well as their Sixth Amendment right to the effective assistance 

of counsel. 

We described much of the history of this action in Harris v. 

Champion, 15 F.3d 1538, 1548-54 (lOth Cir. 1994), wherein we 

addressed plaintiffs' habeas claims against the defendant wardens. 

Today, we consider plaintiffs' claims against the Oklahoma Court 

of Criminal Appeals and the individual judges thereof 

(collectively, the Oklahoma Court defendants), as well as their 

claims against the OIDS, the past and present board members of the 

OIDS, and two administrators of the OIDS, who also acted as 
• 
defense counsel for certain plaintiffs in their direct criminal 

appeals (collectively, the OIDS defendants) .1 

1 After examining the briefs and appellate record, this panel 
has determined unanimously that oral argument would not materially 
assist the determination of this appeal. See Fed. R. App. P. 
34(a); lOth Cir. R. 34.1.9. The case is therefore ordered 
submitted without oral argument. 
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By order entered December 27, 1993, the district court 

disposed of all plaintiffs' claims against the Oklahoma Court 

defendants and the OIDS defendants, and also denied plaintiffs' 

motion for leave to amend their complaint to add the Attorney 
• 
General as a party-defendant and to add a claim against certain 

defendants under the Oklahoma Governmental Tort Claims Act. The 

district court certified its rulings on the claims against the 

Oklahoma Court defendants and the OIDS defendants for immediate 

appeal, pursuant to Fed. R. Civ. P. 54(b), but did not so certify 

its ruling on the motion to amend. Plaintiffs' notices of appeal2 

purport to appeal only the two rulings certified for immediate 

appeal under Rule 54(b). In their reply brief on appeal, however, 

plaintiffs argue that the district court erred in denying the 

motion to amend. 

Plaintiffs neither designated the denial of the motion to 
• 
amend in their notices of appeal, 

Fed. R. App. P. 3(c) (requiring that a notice of appeal "designate 

the judgment, order, or part thereof appealed from"), nor secured 

a Rule 54(b) certification of that ruling. We need not determine 

whether we have jurisdiction to review the ruling despite these 

inadequacies, however, because plaintiffs abandoned their 

challenge to the ruling by failing to argue it in their opening 

briefs on appeal. See, e.g., Resolution Trust Corp. v. Federal 

Sav. & Loan Ins. Corp., 25 F.3d 1493, 1506-07 (lOth Cir. 

2 Plaintiff Anthony Harris filed a pro se notice of appeal from 
the district court's rulings, which was docketed as No. 94-5038. 
Shortly thereafter, counsel filed a notice of appeal on behalf of 
all plaintiffs, which was docketed as No. 94-5039. We have 
consolidated these two appeals for review. 
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1994) ("Generally, issues not pursued in the brief-in-chief are 

deemed abandoned and waived .... "). We turn, then, to the 

district court's rulings on the motions of the Oklahoma Court 

defendants and the OIDS defendants. 

1. The motion to dismiss of the 

Oklahoma Court of Criminal Appeals 

and the individual judges. 

The Oklahoma Court defendants moved to dismiss plaintiffs' 

claims against them on several grounds. First, they argued that 

neither the court nor the individual judges were proper parties to 

the habeas claims, because they were not plaintiffs' custodians. 

As to plaintiffs' civil rights claims, the court contended that it 

was not a person within the meaning of 42 U.S.C. § 1983 and, 

therefore, was not amenable to suit under that statute. The 

judges, in turn, contended that they were absolutely immune from 

any claims for money damages. They also argued that because all 

the briefs had been filed on behalf of plaintiffs in the criminal 

appeals then pending before the court, plaintiffs' request that 

the judges be enjoined from granting any extensions of time to the 

OIDS in those cases was moot. Finally, the judges contended that 

plaintiffs had no standing to obtain an injunction limiting the 

judges' ability to grant extensions of time to the OIDS in future 

cases before the courr. 

Plaintiffs spent the bulk of their response to the motion 

arguing generally that the Oklahoma Court defendants were proper 

6 
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parties to the habeas and civil rights claims. Plaintiffs did not 

address either the court's argument that it was not a "person" 

within the meaning of § 1983, or the judges' arguments that 

plaintiffs' claims for injunctive relief were subject to dismissal 

on mootness and standing grounds. Plaintiffs made only a cursory 

response to the judges' claim of absolute immunity on the damages 

claims, stating in conclusory fashion that whether the judges' 

actions were within the scope of their immunity was a factual 

issue that could not be decided on a motion to dismiss. 

"[T]he sufficiency of a complaint is a question of law which 

we review de novo. Accordingly, we apply the same scrutiny to the 

complaint as did the trial court." Ayala v. Joy Mfg. Co., 877 

F.2d 846, 847 (lOth Cir. 1989) (citations omitted). The only basis 

for dismissing 

aefendants that 

plaintiffs' claims against the Oklahoma Court 

the district court cited in its order was the 

doctrine of absolute immunity. While absolute immunity would 

shield the judges from liability in their individual capacities, 

it would not shield them from claims for prospective relief. See 

Pulliam v. Allen, 466 U.S. 522, 541-42 (1984). Nonetheless, we 

may affirm the district court on any ground for which we find 

conclusive legal support in the record. United States v. 

Sandoval, 29 F.3d 537, 542 n.6 (lOth Cir. 1994). 

To the extent plaintiffs sought relief against the Oklahoma 

Court of Criminal Appeals itself, the district court properly 

dismissed plaintiffs' civil rights claims. Neither the state, nor 

~ governmental entity that is an arm of the state for Eleventh 

Amendment purposes, nor a state official who acts in his or her 
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official capacity, is a "person" within the meaning of § 1983. 

Will v. Michigan Dep't of State Police, 491 U.S. 58, 70-71 (1989). 

Accordingly, this and other circuit courts have held that a state 

court is not a "person" under§ 1983. See, e.g., Coopersmith v. 

Supreme Ct. of Colo., 465 F.2d 993, 994 (lOth Cir. 1972); Mumford 

v. Zieba, 4 F.3d 429, 435 (6th Cir. 1993); Clark v. Clark, 984 

F.2d 272, 273 (8th Cir.), cert. denied, 114 S. Ct. 93 (1993). 

Likewise, the judges in their official capacities were not 

persons under § 1983, except to the extent plaintiffs sued them 

for prospective injunctive relief. See Will, 491 U.S. at 71 & 

n.lO. Therefore, the district court did not err in dismissing the 

damages claims against the judges in their official capacities. 

The district court also properly dismissed plaintiffs' claims 

against the Oklahoma Court defendants to the extent plaintiffs 

sought habeas relief. In response to the motion to dismiss, 

plaintiffs contended not only that the Oklahoma Court defendants 

were proper parties to their habeas claims, but that plaintiffs 

could secure prospective relief from these defendants on their 

civil rights claims in the form of either release or a new trial 

if the state court did not decide their appeals within a specified 

~eriod of time. 

The law is well established that the proper respondent to a 

habeas action is the habeas petitioner's custodian. See 28 u.·s.c. 

§ 2243; Braden v. 30th Judicial Circuit Ct. of Ky., 410 U.S. 484, 

494-95 (1973) ("The writ of habeas corpus does not act upon the 

prisoner who seeks relief, but upon the person who holds him in 

what is alleged to be unlawful custody."); Galaviz-Medina v. 

8 
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Wooten, 27 F.3d 487, 493 (lOth Cir. 1994) (noting "statutory 

requirement that the writ for habeas corpus issue only against the 

person or agency having current custody of the detainee"), cert. 

aenied, 115 S. Ct. 741 (1995). Because neither the Oklahoma court 

nor its judges were plaintiffs' custodians, they were not proper 

parties to a habeas action and the district court did not err in 

dismissing plaintiffs' habeas claims against them. See Blango v. 

Thornburgh, 942 F.2d 1487, 1491-92 (lOth Cir. 1991); Mackey v. 

Gonzalez, 662 F.2d 712, 713 (11th Cir. 1981). Likewise, because 

habeas relief is not available under § 1983, see Preiser v. 

Rodriguez, 411 U.S. 475, 500 (1973), the district court did not 

err in dismissing plaintiffs' § 1983 claims against the Oklahoma 

Court defendants to the extent they sought habeas relief. 

We turn, then, to plaintiffs' remaining claims against the 

judges, beginning with their claims for damages against the judges 

in their individual capacities. On appeal, plaintiffs argue that 

the judges' actions fell outside the scope of absolute immunity 

either because they were administrative, rather than judicial, or 

because they were taken in the absence of jurisdiction. See 

Mireles v. Waco, 502 U.S. 9, 11-12 (1991). Plaintiffs did not 

raise either of these arguments in the district court, however, or 

allege in their complaint the facts they now assert in support of 

these arguments. Rather, the allegations of the complaint related 

solely to the judges' actions in granting allegedly excessive 

extensions of time to the OIDS in cases then pending before the 

court and in taking too long to issue decisions in those cases 

once they were fully briefed. Because such actions clearly 

9 
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constituted 

the judges, 

judicial 

see id. 

acts performed within cases properly before 

at 12-13, the district court properly 

dismissed plaintiffs' damages claims against the judges on the 

basis of absolute immunity. 

Only two requests for injunctive relief in the 

specifically mentioned the Oklahoma Court defendants. 

complaint 

The first 

sought to enjoin "the Oklahoma Court of Criminal Appeals and any 

judges thereon from granting a continuance or extension of time, 

or a series of continuances or extensions which taken together 

exceed thirty (30) days in any [OIDS] case not presently before 

that Court." R., Doc. 52 at 25. The second sought to enjoin 

"those judges from granting any continuances or extensions of time 

in any [OIDS] cases presently pending before that Court." Id. On 

appeal, plaintiffs contend that the district court erred in 

dismissing their claims for injunctive relief against the judges 

because plaintiffs are entitled to a host of other forms of 

prospective relief. Because plaintiffs did not raise these issues 

in the district court, we will not consider them on appeal. See, 

~, Lyons v. Jefferson Bank & Trust, 994 F.2d 716, 720-21 (lOth 

Cir. 1993). Instead, we will limit our review to the requests for 

prospective relief that plaintiffs did raise in the district 

court. 

Shortly before the Oklahoma Court defendants moved to dismiss 

plaintiffs' claims, plaintiffs' counsel conceded that the request 

for an injunction prohibiting the issuance of any further 

extensions to the OIDS in cases then pending in the state court 

was moot because briefs had been filed on behalf of plaintiffs in 

10 
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all but one of the cases. Based on counsel's concession, the 

district court denied a separate motion for preliminary injunction 

as moot. Plaintiffs have not appealed this ruling, and they 

appear to concede on appeal that this particular claim for 

injunctive relief was moot at the time the district court granted 

the motion to dismiss. Therefore, we conclude that the district 

court did not err in dismissing plaintiffs' claims to the extent 

they sought to enjoin the judges from granting further extensions 

to the OIDS in cases then pending before the court. 

Plaintiffs' second claim for injunctive relief against the 

judges sought to limit their ability to grant extensions of time 

to the OIDS in future cases. The judges argued in the district 

court that plaintiffs did not have standing to pursue this claim 

because they had not alleged that they were likely to be subject 

to the judges' allegedly unconstitutional conduct in the· future. 

11 Article III requires that a litigant have standing to bring 

a federal claim. . To demonstrate standing, a plaintiff must 

allege actual or threatened personal injury, fairly traceable to 

the defendant's unlawful conduct and likely to be redressed by a 

favorable decision of the court. 11 Foremaster v. City of St. 

George, 882 F.2d 1485, 1487 (lOth Cir. 1989), cert. denied, 495 

U.S. 910 (1990). 11 The injury must be distinct and palpable, as 

opposed to abstract, conjectural, or merely hypothetical. 11 Doyle 

v. Oklahoma Bar Ass'n, 998 F.2d 1559, 1566 (lOth Cir. 

1993) (citations and quotations omitted). 11 Past exposure to 

illegal conduct does not in itself show a present case or 

controversy regarding injunctive relief, 

11 
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any continuing, present adverse effects." O'Shea v. Littleton, 

414 U.S. 488, 495-96 (1974). In order to secure injunctive relief 

relating to future appeals, plaintiffs had to show that they were 

"realistically threatened by a repetition" of the past alleged 

~nconstitutional conduct. City of Los Angeles v. Lyons, 461 U.S. 

95, 109 (1983). 

When considering a motion to dismiss for lack of standing, we 

must "construe all material allegations of the complaint as true." 

~iggs v. City of Albuquerque, 916 F.2d 582, 586 (lOth Cir. 1990), 

cert. denied, 499 U.S. 976 (1991). Plaintiffs' complaint alleged 

that each plaintiff had been convicted of one or more felonies, 

that each had appealed those convictions to the Oklahoma Court of 

Criminal Appeals, and that each had suffered delay in the 

disposition of his or her appeal. The complaint further alleged 

that the delay was attributable, in whole or in part, to the 

judges' grant of unreasonable and inordinate extensions of time to 

the OIDS to file briefs on behalf of plaintiffs. Plaintiffs did 

not allege any facts demonstrating a realistic threat that they 

would be victims of unreasonable grants of extensions of time in 

future appeals.3 
• 

In their reply brief on appeal, plaintiffs assert for the 

first time facts which they contend show a likelihood of future 

3 Nor did plaintiffs allege any such facts in response to 
defendants' motion to dismiss. If plaintiffs had alleged 
sufficient facts in response to the motion to dismiss, they might 
have been able to amend their complaint to cure the standing 
problem. See Hall v. Bellman, 935 F.2d 1106, 1109-10 (lOth Cir. 
1991). Plaintiffs, however, failed to make any showing in the 
district court that they had standing to pursue this claim for 
prospective relief. 

12 
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exposure to the judges' allegedly unconstitutional conduct. We 

need not consider 11 allegations newly made by [plaintiffs] on 

a.ppeal, [however] , since it is only the sufficiency of the 

complaint which is being reviewed. 11 Doyle, 998 F.2d at 1566. 

Because plaintiffs' complaint failed to allege facts that, if 

taken as true, would establish a realistic threat of future 

exposure to the judges' allegedly unconstitutional grant of 

unreasonable extensions to the OIDS, the district court did not 

err in dismissing plaintiffs' claims to the extent they sought an 

injunction limiting the ability of the judges to grant extensions 

of time to the OIDS in future cases before the court. 

2. The motion for summary judgment 

of the OIDS defendants. 

The district court granted the OIDS defendants' motion for 

summary judgment on several grounds. The district court first 

concluded that the OIDS itself was a state agency and, therefore, 

was entitled to Eleventh Amendment immunity on the damage claims. 

The court further concluded that although the individual board 

members were state actors, the Eleventh Amendment barred the 

damage claims asserted against them in their official capacities, 

and qualified immunity barred the claims asserted against them in 

their individual capacities. The court reached the same 

conclusions about defendants Patti Palmer and E. Alvin Schay4 to 

4 Patti Palmer served in various attorney positions with the 
Appellate Public Defender System, the predecessor to the OIDS, 

(continued on next page) 
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the extent they performed administrative duties for the OIDS. To 

the extent Palmer and Schay acted as counsel for plaintiffs in the 

state criminal proceedings, the court concluded that they had no 

§ 1983 liability because they did not act under color of state 

law. Finally, the court held that plaintiffs' claims for 

injunctive relief against all the OIDS defendants were moot 

because all the appellate briefs had been filed on behalf of 

plaintiffs. 

On appeal, plaintiffs do not challenge the court's 
• 
conclusions regarding Eleventh Amendment immunity. They do argue, 

however, that the court erred in granting the individual 

defendants qualified immunity, in concluding that Palmer and Schay 

did not act under color of state law in their capacities as 

defense counsel for plaintiffs, and in concluding that the claims 

for injunctive relief were moot. 

We review the grant of summary judgment de novo, applying the 

same standard as the district court under Fed. R. Civ. P. 56(c). 

See James v. Sears, Roebuck & Co., 21 F.3d 989, 997-98 (lOth Cir. 

1994) . Once the moving party shows that it is entitled to summary 

judgment, the burden shifts to the nonmoving party to "set forth . 
specific facts showing that there is a genuine issue for trial as 

(continued from previous page) 
from 1980 to 1991. In August 1991, Palmer became the Executive 
Director of the OIDS. This position was administrative until July 
1992, when the Oklahoma legislature reassigned the client 
representation responsibilities previously held by the Appellate 
Indigent Defender to the Executive Director. 

E. Alvin Schay was the Appellate Public Defender from 1982 to 
1991, and the Appellate Indigent Defender during 1991 and 1992. 
In these capacitiEs, he served as court-appointed counsel to all 
clients of the OIDS and also performed administrative duties. 
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to those dispositive matters for which it carries the burden of 

proof." Applied Genetics Int'l, Inc. v. First Affiliated Sec .. 

Inc., 912 F.2d 1238, 1241 (lOth Cir. 1990) . 

• Motions for summary judgment based on qualified immunity are 

reviewed somewhat differently than other types of summary judgment 

motions. Romero v. Fay, 45 F.3d 1472, 1475 (lOth Cir. 1995). The 

district court must "'first determine whether plaintiff's 

allegations, if true, state a claim for a violation of a 

constitutional right that was clearly established when defendant 

acted.'" Id. (quoting Bisbee v. Bey, 39 F.3d 1096, 1100 (lOth 

Cir. 1994)). 

[T]he plaintiff must do more than identify in the 
abstract a clearly established right and allege that the 
defendant has violated it. Rather, the plaintiff must 
articulate the clearly established constitutional right 
and the defendant's conduct which violated the right 
with specificity, and demonstrate a substantial 
correspondence between the conduct in question and prior 
law ... establishing that the defendant's actions were 
clearly prohibited. Unless such a showing is made, the 
defendant prevails. 

Id. (citations and quotations omitted) . 

We begin our analysis with plaintiffs' claims for damages. 

The board members asserted that they were qualifiedly immune from 

liability for two reasons. First, they argued that they were not 

vicariously liable for the actions of the attorneys working for 

the OIDS, and that they, themselves, had not promulgated or 

enforced any policies that caused the deprivation of plaintiffs' 

constitutional rights. Second, they argued that the law was not 

clearly established that the actions alleged in the complaint 

would violate plaintiffs' Fourteenth Amendment rights to due 
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process and equal protection, or their Sixth Amendment right to 

effective assistance of counsel. 

Plaintiffs' response to defendants arguments generally 

identified the policies that plaintiffs contended violated their 

constitutional rights, but it did not articulate the clearly 

established constitutional rights with specificity, or establish 

that defendants' actions were clearly prohibited at the time they 

were taken.S Because plaintiffs failed to make the 

necessary showing in the district court to defeat defendants' 

claim of qualified immunity, the district court properly granted 

summary judgment to the individual board members. 

Defendants Palmer and Schay contended that to the extent they 

served as administrators for the OIDS, they were entitled to 

qualified immunity on the same grounds as the individual board 

members. The district court agreed. Although plaintiffs argue on 

appeal that the district court erred in granting qualified 

immunity to any of the individual OIDS defendants, they do not 

contend that Palmer and Schay should be viewed any differently 

than the board members, to the extent Palmer and Schay performed 

administrative functions. Therefore, we uphold the district 

court's grant of qualified immunity to Palmer and Schay in their 

administrative capacities for the same reasons we upheld the 

district court's ruling as to the board members. 

5 On appeal, plaintiffs advance new arguments that they contend 
show that the law was clearly established and that defendants' 
actions violated that law. Because plaintiffs did not raise these 
arguments in the district court, we will not consider them on 
appeal. See, e.g., Lyons, 994 F.2d at 720-21. 
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Plaintiffs' claims against Palmer and Schay in their 

capacities as appointed defense counsel for plaintiffs in the 

etate court proceedings raise concerns other than qualified 

immunity. "To state a claim under § 1983, a plaintiff must allege 

the violation of a right secured by the Constitution and the laws 

of the United States, and must show that the alleged deprivation 

was committed by a person acting under color of state law." West 

v. Atkins, 487 U.S. 42, 48 (1988). In Polk County v. Dodson, 454 

U.S. 312, 325 (1981), the Supreme Court held that "a public 

defender does not act under color of state law when performing a 

lawyer's traditional functions as counsel to a defendant in a 

criminal proceeding." 

Defendants Palmer and Schay argued, and the district court 

concluded, that their actions in requesting and securing 

extensions of time to file briefs on plaintiffs' behalf, even if 

those extensions were inordinate and unreasonable and ultimately 

deprived their clients of constitutional rights, were traditional 

lawyer functions. Plaintiffs, in turn, argued that because Palmer 

and Schay permitted hundreds of appeals to remain unbriefed and 

made wholesale requests for inordinate extensions of time without 

considering whether their clients desired such extensions, they 

were not performing traditional lawyer functions.6 

6 Once again, plaintiffs advance new arguments on appeal as to 
why defendants' actions did not constitute traditional lawyer 
functions and why defendants' actions could otherwise be deemed to 
have been taken under color of state law. As before, we decline 
to consider these arguments that were not raised in the district 
court. See, e.g., Lyons, 994 F.2d at 720-21. 
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In Briscoe v. LaHue, 460 U.S. 325 (1983), the Supreme Court 

held that "even though the defective performance of defense 

counsel may cause the trial process to deprive an accused person 

of his liberty in an unconstitutional manner, the lawyer who may 

be responsible for the unconstitutional state action does not 

himself act under color of state law within the meaning of 

§ 1983." Id. at 329 n.6 (citation omitted). Thus, even if 

counsel performs what would otherwise be a traditional lawyer 

function, such as filing an appellate brief on his or her client's 

behalf, so inadequately as to deprive the client of constitutional 

rights, defense counsel still will not be deemed to have acted 

under color of state law. Therefore, plaintiffs failed to state a 

claim under § 1983 against Palmer and Schay in their capacities as 

defense counsel to plaintiffs. 

Finally, we consider plaintiffs' claims for injunctive relief 

against the OIDS defendants. The complaint sought to enjoin the 

OIDS defendants "from requesting continuances or extensions for 

the filing of appellate briefs for Plaintiffs or others similarly 

situated," "from rendering or causing to be rendered anything less 

than the timely and effective assistance of counsel to the clients 

of [OIDS] ,"and from "using a system of private lawyers to 

represent Plaintiffs and other similarly situated persons to avoid 

the orders and judgments directed toward Defendants." R., Doc. 52 

at 26. At the time the OIDS defendants filed their motion for 

summary judgment, all but one brief had been filed on behalf of 

plaintiffs in their pending appeals. The OIDS had achieved this 

difficult task by contracting out hundreds of cases to private 
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counsel. Under the circumstances, the OIDS defendants argued that 

the requests for injunctive relief were moot, and that plaintiffs' 

~ounsel had conceded this fact at a hearing on April 9, 1993. 

On appeal, plaintiffs' present counsel argues that although 

all the briefs had been filed, the injunctive claims were not moot 

because some of the plaintiffs--such as those who were granted a 

new trial--are likely to be represented by the OIDS in the future, 

and they may experience briefing delays in those appeals. As we 

mentioned earlier, however, the factual allegations of plaintiffs' 

complaint did not relate to future appeals, only to appeals then 

pending in state court. Further, the record reflects that not 

only did plaintiffs fail to make the present argument in the 

district court, they failed to address the mootness issue at all 

in responding to the summary judgment motion. Under the 

circumstances, the district court properly concluded that 

plaintiffs' claims for injunctive relief were moot and properly 

entered summary judgment in favor of the OIDS defendants on those 

claims. 

To the extent plaintiff Anthony Harris's pro se brief in 

appeal No. 94-5038 raises arguments different than those urged by 

plaintiffs' counsel in appeal No. 94-5039, we have considered 

Harris's arguments and do not find them to be persuasive. The 

judgment of the United States District Court for the Northern 

District of Oklahoma is AFFIRMED. 
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