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UNITED STATES COURT OF APPEALS

FOR THE TENTH CIRCUIT

UNITED STATES OF AMERICA,
Plaintiff-Appellee,

Nos. 93-6004
94-6018

V.

THOMAS ALFRED FLANAGAN,

s N N i i St “u P o

Defendant-Appellant.

ORDER ON REHEARING

Before KELLY and McKAY, Circuit Judges, and BRIMMER, * District
Judge.

PER CURIAM.

On petition for rehearing, Appellant raised for the first
time on appeal the issue of "improper grouping of counts under
wire fraud and money laundering offenses and application of
U.S.S.G. 3D1.2(d)." The issue was raised in the district court
but not on appeal. In a case arising out of the same transaction,
United States v. Krueger, = F.3d ___, 1994 WL 470195 (10th Cir.,
Aug. 31, 1994) (No. 93-6009) (unpublished disposition), this court
remanded for resentencing, citing United States v. Johnson, 971

F.2d 562 (10th Cir. 1992). The issue before us in this case is
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identical to the issue in Krueger, supra. Petitioner asks us to
review the issue under plain error analysis. In its response to
the petition for rehearing in this case, the government concedes
that this court’s ruling in United States v. Johnson, gupra, is

controlling and resulted in an improper grouping of wire and mail

fraud and money laundering under U.S.S.C. § 3D1.2(d).

This court hereby gfants the petition for rehearing and
amends its opinion heretofore filed for the purpose of remanding
to the district court for the limited purpose of resentencing in
accordance with Krueger and Johnson. The court’s opinion and

order is otherwise affirmed in its entirety.
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