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Before BRISCOE, LOGAN, Circuit Judges, and THOMPSON, ** Digtrict
Judge. '

**Honorable Ralph G. Thompson, Digtrict Judge, United States
Digtrict Court for the Wegtern District of Oklahoma, sitting by
designation,

THOMPSON, District Judge.

Claimant Ray Marshall appeals the district court’s affirmance
of the decision by the Secretary of Health and Human Services
.reOpening claimant’s March 3, 1988 eligibility determination for.
blind benefits, terminating his benefits upon a £finding that he
engaged in substaﬁtial gainful activity in 1986, and authorizing
recovery of the amounts overpaid to claimant, Because substantial
evidence - supports the Secretary’'s determinations and no legal
errorg occurred, we affirm.l

In November 1874, claimant was awarded social security
disability benefits because he met the gtatutory criteria for
blindness. A blind benefits recipient is permitted to work so
long as his earnings do not constitute "substantiai gainful
activity" (SGA). See 20 C.F.R. § 404.1584. The determination
whether a recipient’s earnings are substantial is made by

~deducting his "impairment-related work expenses'" (IRWEg) from hisg

1 After examining the briefs and appellate record, this panel
has determined unanimously that oral argument would not materially
assist the determination of this appeal. See Fed. R. App. P.
4 {a); 10th Cir. R, 34.1.9,. The case i8 therefore ordered
submitted without oral argument. :
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earnings. 42 U.S.C. § 423(d) (4); 20 C.F.R. § 404.1576. SGA for
1986 was a monthly average over $650, in 1987 it was a monthly
average - over $680, and in 1988, a monthly average over $700.
R, II at 603.

In 1979, claimant began to work for the University of New

Mexico as a handicap specialigt, earning approximately $560 per

month. After the job became full-time in 1984 or 1985, claimant
began receiving sgubstantial raises in pay. At the end of 1985,
claimant was earning $932.66 per month, at the end of 1986, he was
earning $1330.67 per month, at the end of 1987, $1369.25 per
month, and at the end of 19588, $1591.17 per month, Id, at 525-26.
Claimant did not notify the SOcial Security Administration (SSA)

about these significant changes in his earnings and hours.

In 1987, the 8SA recelved information that claimant had

earned $11,081 in 1985, Claimant was requested to fill out a work
activity report detailing his earnings' and expenses, Although
claimant was earning $1330.67 per month in April 1987, he reported

his earnings as $932.66 per month. Id, at 489, Claimant did not

include any IRWE’s in the 1987 report, but did describe certain

court-ordered expenses, Id, at 490-91,

In December 1987, claimant was notified that he was scheduled

for a continuing disability review on January 7, 1988, On that

date, he was interviewed by S8SA examiner Mueller, and his

‘responses were recorded on several forms, including a work

activity report. According to that form, claimant xeported his

earnings as ‘"about $560" per month, indicated that he had no

IRWE'a, and stated that his work was part-time and that

3
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- extended only from September to May gach year., Id. at 503-05. 1In
fadt, claimant was actually earning $1369.25 per month, was on
full-time  status, and had worked through the summer mohths each
year since 1982. Id, at 524-26. Claimant signed the report on
the following day, affirming the truth of its contents. Id. at
505. Based on this information, Mr. Mueller concluded that
claimant remained eligible for benefits on March 3, 1988, | |

In 1990, the SSA discovered that claimant earned over $18,000
in 1989, far exceeding the amounts permitted for that year. Id,
at 516. Suspecting that claimant was engaging in SGA, the SSA
initiated an investigation into claimant’s | earnings. This
invegtigation revéaled that claimant’s earniﬁgs'had exceaded SGA
1evéls since 1984, Id, at 522-26.

The SSA contacted claimant in June and August 1991, seeking
more information on his IRWEs, both.current.and past. Although
claimant was able to produce evidence of current IRWEs, he could
only document reader expenses pfio& to 1991,

In September 1991, the SSA purportedly gent claimant a notice
that it was considéring whether hé had engaged in SGA after July
1984, and inviting him to submit additional information. Claimant
states that he never received any such notice, and there is no
evidence of this notice in claimant’s file. In October 1991, the
SSA notified claimant of its determination that claimant had
engaged in 8GA starting in July 1984, and that his benefits wefe.
being terminated retroactively to September 1984. Id, at 546-48.

Claimant was also notified that he had been overpaid by $94,686.
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Id. at 549-51. Claimant filed a motion for reconsidération of
chis initial decision.

On December 20, 1991, the 8SA issued a notice regarding its
impending reconsidered decision. The notice informed claimanﬁ of
the S8SA'g tentative decigion, identified the .evidence it
considered, and gave claimant ten days to submit additional
information. Id, at $86-88., On February 7, 1992, the SSA issued
its reconsidered decigion, finding that, even after considering
claimant’s IRWEg, his eaﬁnings constituted SGA after February
1986. Id, at 603-05. .

At the same time, claimant filed suit in the United States

District Court for the Disgtrict of New Mexico. On December 17,

1991, the district court issued a temporary restraining order

direﬁting the SSA to pay benefits retroactively for November and
December, and to continue claimant’s benefits  pursuant to
42 U.S.C. § 423(g).  In February 1992, the district court
concluded that continued benefits were not availabie in medical
cessation cases, and that claimant’s complaint should be dismissed
for failure to exhaust his administrative remedies. On appeal, we
affirmed the dismissal, holding that claimant was not excused from
the exhaustion requirement because the aileged lack of notice in
September 1991 did not state a colorable constitutional claim,
' See Marshall v, Shalala, § F.3d 453, 455 (10th Cir. 1993), cert,
‘denjed, 114 S. Ct. 1309 (19%4).
Claimant requested a hearing before an ALJ. After a
prehearing conference, the ALJ remanded the case to the SSA for a
new reconsideration, noting the absence of a discernible basgis for

5 .
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reopening the March 3, 1988 determination and the procedural

irregularities which occurred in the case. On remand, the SSA

~identified "new and material evidence" as the basig for its

reopening. R, II at 756. On September 8, 1992 and October 21,

1992, the 8SA again determined that claimant began performing SGA

in February 1986, Id. at 761-63, 764-67.

'An administrative hearing was held in March 1993, 1In a

detailed 128-page decigion, the ALJ concluded that c¢laimant had

received the September 1991 notice; that even if he did not, he

was glven adequate notice and an opportunity to respond either

through his oral contacts with the SSA in June and August 1991 oxr

through the December 20, 1991 reconsideration letter; that the SSA

was entitled to reopen the March 3, 1988 determination based

either on new and material evidence or on claimant’s fraud or

gimilar fault; <that claimant 'héd engaged in SGA since February

1986, and thus was not entitled to benefits after April 1986; that

claimant had been overpaid by $82,349; and that the SSA was

entitled to recover thig amount because claimant was hnot without

fault for the overpayment. The Appeals Council denied review,

making the ALJ’s decision the final decision of the Secretary.

Claimant gsought review in the United 8tates Distriect Court

for the District of New Mexico, The case was assigned to a

magistrate judge who, after a hearing, recommended that the

decision be  affirmed. The district court  adopted the

recommendation, and this appeal followed.

In social security cases, we review the Secretary’s decision

only to determine if it ig supported by substantial evidence and

6
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if correct legal standards were applied. Castellano v. Secretary
of Health & Human Serveg,, 26 F.3d 1027, 1028 (10th Cir. 1994).

Subsgtantial evidence is "/such relevant evidence as a reasonable

mind might accept as adequate to support a conclusion,’™

icha n_ v. Peraleg, 402 U,S. 389, 401 (1971) (quoting
Congolidated Edison Co, _v. NLRB, 305 U.S, 197, 229 (1938)}).

may neither reweigh the evidence nor substitute our Judgment for

that of the Secretary. Casiag v, Secretary of Health & Human

Servs,, 933 F.2d 799, 800 (10th Cir. 1991).

Claimant first argues that the Secretary had no authority to

terminate his benefits in the fall of 1991 because he demonstrated

his current eligibility for benefits at that time. Claimant’s
current eligibility, however, had no bearing on whether his prior
earnings rendered him ineligible for benefits in 1986. After

completing trial work and reentitlement periods, a blind person's

entitlement to cash benefits ends '"the month in which [he]

demonstrate[s his] ability to engage in [SGA];" § 404.1586(a) (3).

Assuming that claimant first engaged 4in SGA in 1986, his

entitlement to benefits ended at that time. Whether he again

became eligible for benefits was the subject for a new

application, and did not affect the Secretary’s right to terminate

benefits on claimant’s old application. See Dugan vy, Sullivan,
957 F.2d 1384, 1389 (7th Cir. 1992) (noting that a claimant must

reapply for benefits after a retroactive termination); Wonica _v.

Secretary of Dep’t of Health & Human Servg., 792 F. Supp. 8, 11-12
(E.D.N.Y. 1991) (holding that claimant who ceased engaging i1in 8SGA

was  not entitled to automatic reinstatement of benefits,

l?
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without filing a new application, because reentitlement period had

ended); cf. § 404.1592a(a) (providing that a new application need

not be filed 1f a claimant discontinues SGA within the

reentitlement period, thus implying that a new application is

necegsary if SGA ceases after such'time}.

Claimant argues that the Secretary erred in reopening the

March 3, 1988 eligibility determination for several reasons,

First, he argues that the determination could not be reopened
based on new and material evidence becauge the evidence was not

"new, " and because the reopening occurred more than four years

after the prior determination. Second, he argues that the

determination could not be reopened for "fraud or gimilar fault"

because he was not warned that this would be at igsue, and, in any

event, because the evidence was insufficient to support such a

finding. We hold that the 1988 determination was properly

reopened on either ground.

Evidence ig "new"'if it was not before the decigionmaker when

the previous determination was made. ¢f. Dugan, 957 F.2d at 1390

(holding that evidence was not "new" because SSA already had such

evidence when it made the initial determination). Here,

claimant’s true earnings from the sedond half of 1984 through 1988

were nct before 88A examiner Mueller when he made his decision

that claimant remained eligible for benefits in 1988. See R.

at 522-26. We note that clalmant’s file, with informstion about

his 1985 earnings, was not available to the district office when

Mr, Mueller reviewed claimant’s status. Even 1if we were to ilmpute

congtructive knowledge of the missing file's contenta

8
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Mr. Mueller, however, he still did not have accurate evidence of
claimant’s earnings aftér 1985, The fact that he could have
obtained such information had he contacted claimant’s employer
does not mean that the information was not new.

Further, the reopening occurred within the four-year 1limit
imposed by § 404.988(b). Although 8SA documents did not use the
word Treopen' until September 8, 19%2, the March 3, 1988
determination was reopened de.facto'in October 1991, when the SSA
cohcluded that claimant had, in fact, engaged in SGA since 1984.
See Taylor ex rel. Peck v. Heckler, 738 F.2d 1112, 1115 (10th Cir.
1984) (finding that a prior determination was de facto reopened
when evidence relating to the prior claim was received and
considered, and a formal decision on the merits was rendered).

We do not address claimant’s argument that.he was deprived of

- due process by the ALJ’'s lack of notice that he would consider
claimant’g "fraud or similar fault" as é basisg for. reopening the
1988 determination. Claimant did not raise thig issue either to
the Appeals Council, see R. II at 919-924, or to the magistrate
judge, gee R. I, docs. 1, 15, 16, 30. The first time that
claimant mentioned such lack of notice wag in his objections to
the magistrate Judge’'s decigion, id., doc. 46 at 3—4, and even
then, he did not claim that the procedure denied him due process,
gee 1id. Issues ralsed for the first time in objections to the
magistrate judge's recommendation are deemed waived. See, _e.9.,
Paterson-Leitch Co. v. Massgachugettg Mun, Wholesale Elec, Co., 840
F.2d 985, 990-91 (l1st Cir. 1988} (holding that "an unsuccessful
party 18 not entitled as of right to de novo review . . . of an

2
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argument never seasonably raised before the magistrate"); Borden

v. Secretary of Health & Human Servs., 836 F.2d 4, 6 (ilst Cir.

1987) (holding that iésues raised for the first time in objections
to. magistraté‘s recommendation weré waived) ; see also Grggnhdw s

etary of Health man Servs., 863 F.2d8 633, 638-39 (9th Cir.
1988) (" [A]lllowing parties to litigate fully their case before the
magistrate and, if unsuccessful, to change their strategy and
present a different theory to the district court would frugtrate
the purpose of the Magistfates Act."), over ed on other rourn
by United States v. Hardesty, 977 F.2d 1347 (9th Cir. 1992), gert.
denied, 113 &, Ct. 1429 (1993). |

The ALJ's determination that the 1988 dgtermination could be
réopened based on claimant’s "fraud or similar fault" is supported
by subgtantial evidence; The record is replete with evidence that
claimant fraudulently, or at least knowingly, made incorrect
gtatements regarding his income and hours and/or withheld euch
material information. 'Seer e.dg., Heins v, Shalala, 22 ¥.3d 157,
159, 162 (7th Cir. 1994) (holding reopening justified on ground of
"gimilax fault" when claimant fajlled to report remarriage and
signed application which stated "none other" to question regarding
other marriages); Fowler v, Bowen, 876 F.2d 1451, 1455 {(10th Cir.
1989) (holding that substahtial evidence supported ALJ’s finding
that claimant’s incorrect statement regarding employment stétus
and failure to reveal subgtantial earnings constituted "fraud oxr
gimilar fault"). |

We also find no merit in clalmant’s argument that the ALJ was
prohibited from remanding the case to the SSA for clarification of

10
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its basis for reopening the 1988 determination. The remand'in
this case was a prehearing case review authorized by 20 C(C.F.R.
§ 404.941(b) (4), which permits remand if there is gome indication
in the file that the priox determination may be revisged. The
‘section quoted by claimant applies only when the remand is made in
liew of an oral hearing before an ALJ. See 20 C.F.R.
§ 404.948(c). Even i1f gection 404.948(c) applied, the remand
would have been appropriate'.because, baged on c¢laimant’s reg
judicata defense, there was "reason to believe that the revised
determination wduld be fully favorable to [claimant]." id.
Finally, claimant did not object to the remand on this ground.
See R, ITI at 742. _

Having concluded that the March 3, 1988 determination was
properly reopened, we turn to claimant’s argument that the SSA'sg
failure to provide him a pretermination notice invalidated the
ensuing proceedings. Claimant ﬁrgues that this lack of notice
violated both his constitutional right to due process and the
Secretary’s own regulationg and policies. |

Due process requires that a disability benefits recipient be

given notice and an opportunity to bhe heard before his entitlement

to benefits may be terminated. Mathews v, Eldridge, 424 U.S. 319,
332-333, 348-49 (1976). The Secretary’s regulations also require

that when information is discovered which conflicts with
information reported by a reciplent, the recipient must be given
advance notice and an opportunity to'respond before his benefits
may be terminated. See 20 C.F.R._§§ 404.1586(f), 404.1595, The
notice must summarize the SSA’'s information and explain why the

11
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recipient is no longer eligible for benefits. § 404.1595(b). The
recipient then has ten days to submit additionai information to
the agency. § 404.1595(c¢). These procedures have been held to
comport with due process. Eldridge, 424 U.S. at 349,

It is wunclear from the record whether the September 1991
predetermination letter was ever sent in this case. There is no
dispute, however, that claimant received the December 20, 1991
letter which contained the information required by the
regulations. Claimant was also given ten days from that notice to
submit any information that he wished the SSA to consider.
Finally, claimant’s benefits were continued under district cburt
order until February 1292. We hold, therefore, that the December
20, 1991 notice and subsequent proceedings cured any alleged error
which may have occurred earlier. See Mgrshall, 5. F.3d at 455,
The December notice served, in effect, as the advance notice

required by the regulations and by due process. For this reason,
we need not examine the ALJ’'s finding that claimant actually
receilved the September notice.

Claimant also argues that the issue of waiver was not before
the ALJ and should not have been decided. We disagree. In his
request for a hearing, claimant identified his eligibility for
walver as one of the issues to be congidered. R. II at 606, The
ALJ’s hearing noﬁice also identified waiver as an 1issue to be
decided. Id. at 796-97. The ALJ was entitled, therefore, to find
that claimant was not entitled to waiver of recovery of hig

overpayment.

12
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Ag a final mattér, claimant argues that he was entitled to
continued benefits while his appeal was'pending before the ALJ.
Federal law gives a recipient the right to receive benefits during
hig administrative appeal where the 8SA has determined that the
recipient is no longer entitled to benefits because "the physical
or mental impailrment on the basis of which such benefits are
payable is found to have ceased, not to have exigted, or to no
longer be digabling." 42 U.s.c. § 423 (g) (1) (B} . The S8SA has
interpreted this provision to authorize continued benefits only in
mediéal cessation cases, denying such benefits when a recipient’s
ineligibility is based on excessive earnings. See 20_C.F.R.
§§ 404.1597(b), 404.1597a.

"When reviewing an agency's interpretation of the statute it

adminisgters, we first determine whether the statute is
unambiguous." Utah v, nghigg, 53 F.Sd 1145, 1148 {10th Cirx.

1995); spee also Chevron, U.S.A., Inc. v, Natural Resourcgg Defenge
Council, Inc., 467 U.S. 837, 842-43 (1984). If, after reviewing

the language of the statute and its legislative history, the
intent of Congress is clear, we must give effect to that intent.
Babbitt, 53 F.3d at 1148. "If, however, the statute is ambigﬁous
or silent on the lssue in question, we must determine whether the
agency's determination 18 based on a permigsible construction of
the statute. If 80, we will defer to the agency'’s
interpretation." Id. (citations omitted); see alpo Chevron, 467
U.8. at 842-44. _

Here, it is not «clear £from the statute whether Congress
intended to authorize continuiﬁg benefits to a reciplent who has

13.
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been determined ineligible based on excessive earnings. The

legislative history is ambiguous on this point as well. Compare

H,R. Rep., No. 618, 98th Cong., 2d Sess. 4, 16 (1984), reprinted in
1984 U.S.C.C.A.N. 3038, 3041, 3053 (noting that proposed bill
provided for continuation of benefits during appeal "in all ChI
cases, " but later defining CDI cases ag involving the termination
of benefits "due to a medical review") with id. at 17, 1994
-U.S.C.C.A.N. at 30584 (describing provision allowing continued
bénefits as available to those "beneficiaries whose benefits had
been ceased because of a medical review") and H.R. Conf., Rep. No.
1039, 98th cbng. 2d Sess. 33 (1984), reprinted  in . 1984
U.S.C.C.A.N, 3038, 3091 (describing continued benetits provisioﬁ'
as limited to "individualsg notified of a medical termination").
The language of the statute appears to support the agency’s
interpfetation. Section.423(f)'sets forth the standard to.be met
before the SSA can find that "the.physical or mental impairment on
the basis of which [a recipient’s] benefits are provided has
ceased, doeg not exist, or is not digabling . « + " The evidence
required for such a determination is medical in nature. Id.
Terminations for nonmedical reasons are addressed in the next
sentence, permitting a finding thatha recipient is not entitled to
benefits 1if "the prior determination was fraudulently obtained or
if the individual is engaged in substantia; gainful activity,
cannot be located, or fails, without good cause, to cooperate in a
review . . . or to follow prescribed. treatment . . . ." Id4.
Because the statute appears to distinguigsh between medical and
nonmedical terminations, and because the continued benefits

14
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provigion uses the language associated with medical. terminations,_
gsee § 423(g) (1) (B), the agency’s interpretation is permissible and
will be upheld. -
Plaintiff—appellént’s motion to strike and for sanctions is
DENIED, and the judgment of the United States Digtrict Court for

the Digtrict of New Mexico is AFFIRMED.

15
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