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UNITED STATES COURT OF APPEALS

FOR THE THIRD CIRCUIT

___________

No. 06-3991

___________

ROBERT E. BENCHOFF,

                                                                Appellant,

   v.

ROBERT COLLERAN, SUPERINTENDENT; 

PENNSYLVANIA BOARD OF PROBATION AND PAROLE; ATTORNEY

GENERAL OF THE STATE OF PENNSYLVANIA 

___________

On Appeal from the United States District Court 

for the Middle District of Pennsylvania

(D.C. Civil No. 3:03-cv-00740)

District Judge: Honorable A. Richard Caputo

___________

Submitted Under Third Circuit L.A.R. 34.1(a)

November 20, 2008

Before: FUENTES, HARDIMAN, and GARTH Circuit Judges.

(Opinion Filed: December 11, 2008 )

OPINION OF THE COURT

FUENTES, Circuit Judge:
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Robert Benchoff, an inmate currently incarcerated at the State Correctional

Institution at Dallas, Pennsylvania, seeks review of the District Court’s denial of his

habeas corpus petition.  Because Benchoff’s present petition constitutes a second or

successive petition, we conclude that the District Court lacked subject matter jurisdiction

to entertain the petition. 

I.

On August 15, 1995, Benchoff was convicted of interference with custody of

children, criminal trespass, and burglary in violation of Pennsylvania law.  Benchoff

received an indeterminate sentence of six to thirty-two years’ imprisonment.  

In 1995 and 1996, Pennsylvania made a number of changes to its parole system.  

See, e.g., Richardson v. Pennsylvania Bd. of Probation and Parole, 423 F.3d 282, 285 (3d

Cir. 2005). Among other changes, burglary was reclassified as a violent offense, for

which there are special substantive and procedural parole requirements.  

Benchoff first became eligible for parole on December 16, 2000.  He was reviewed

for parole in advance of this date and parole was denied.  In September 2001 and 2002,

Benchoff was again reviewed and again denied parole.  Since then, Benchoff has been

reviewed annually and has been denied parole at each review.

In 2002, Benchoff filed a number of petitions for writs of mandamus in the

Commonwealth Court of Pennsylvania.  In one of these petitions, served on the Board of

Probation and Parole in May 2002, Benchoff claimed that “parole standards have been
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 Benchoff filed a fourth Petition on July 25, 2003.  That petition was dismissed for1

failure to state a claim and no appeal was taken.

3

altered and [Pennsylvania has] subjected petitioner to greater punishment than the

standards used when the petitioner was sentenced.” Resp. to Pet., ex. 1 at 30, Benchoff v.

Colleran, 3:03-cv-00740-ARC (Pet. for Review in the Nature of a Writ of Mandamus). 

One month later, in June 2002, Benchoff filed a federal habeas petition related to

the conduct of his criminal trial (“first petition”).  The District Court denied Benchoff’s

first petition, and no appeal was taken.

In October 2002, Benchoff filed a second petition arguing that the Parole Board’s

terse notices of decision violated his constitutional rights (“second petition”).  The

District Court also denied the second petition and Benchoff appealed to this Court.  On

April 25, 2005, we held that Benchoff’s second petition constituted a successive petition

and thus that the District Court lacked jurisdiction to entertain it. 

The instant Petition was filed on May 2, 2003 (“third petition”).  In this petition,

Benchoff argued that “the 1996 amendments to the parole legislation . . . violated

petitioner’s constitutional guarantees by significantly altering the criteria for release on

parole” and that “the application of altered parole standards applied to petitioner

sentenced in 1995 are a violation of Constitutional guarantees against ex post facto

legislation.”  Pet. at 4.  The District Court ultimately denied this petition on the merits.  1
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II.

A district court lacks jurisdiction over a “second or successive habeas corpus

application” unless (1) the claim relies on a new rule of Constitutional law; or (2) “the

factual predicate for the claim could not have been discovered previously through the

exercise of due diligence.”  28 U.S.C. § 2244(b)(2).  In order to bring a second or

successive petition, the petitioner must first “move in the appropriate court of appeals for

an order authorizing the district court to consider the application.”  Id.

Section 2244 does not define what constitutes a second or successive petition. 

However, in passing on Benchoff’s second petition, we held that a petition constitutes a

second or successive petition where it “raised a habeas claim that could have been raised

in an earlier petition and there was no legitimate excuse for failure to do so.”  Benchoff v.

Colleran, 404 F.3d 812, 816 (3d Cir. 2005) (citation omitted).  “Thus, a subsequent

petition that challenges the administration of a sentence is clearly not a ‘second or

successive’ petition within the meaning of § 2244 if the claim had not arisen or could not

have been raised at the time of the prior petition.”  Id. at 817 (citations omitted).  

In Benchoff, we held that the District Court lacked jurisdiction over Benchoff’s

second habeas petition, which challenged each of the parole board’s terse parole denials,

because he had received two out of three identical denials before he filed his first habeas

petition.  Benchoff, 404 F.3d at 818.  Although one of the denial notices was received

after the first petition was filed, we reasoned that “even one of the parole denials would
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 While Benchoff does not provide a citation, he seems to refer to an Official2

Inmate Grievance Official Review Response in which the Department of Corrections

indicates that the Pennsylvania Board of Probation and Parole “use[s] current guidelines

for classifying offenses.”  (App. at 35.)  This document is dated March 1, 2004, belying

Benchoff’s contention that his federal petition—filed two years earlier—was “premised”

on this document.

 In holding that the District Court lacked jurisdiction over Benchoff’s second3

petition, we reserved judgment about whether the District Court had jurisdiction over this

petition.  Benchoff, 404 F.3d 814 n.3 (“[O]ur decision today does not apply to Benchoff’s

5

have been sufficient for Benchoff to formulate his complaint.”  Id.  

Similarly, this petition was based on ex post facto violations which—if

present—would have occurred at each of Benchoff’s parole hearings.  Benchoff argues

that “[t]he contentions [in his third petition] are premised upon documentary evidence

provided by the Board of Probation and Parole wherein they utilized the wrong standard

in evaluating Benchoff.  Those documents were produced after the prior Habeas Petition

and therefore could not have been discovered previously.”  Letter Br. of Appellant at 1

(Nov. 10, 2008).   However, Benchoff first raised an identical ex post facto claim in2

Pennsylvania state court in May 2002.  While additional “documentary evidence” of the

Parole Board’s practices—and additional parole hearings at which the Parole Board

applied those practices—might have strengthened Benchoff’s ex post facto claim, he was

able to—and indeed did—raise the claim before June 2002.  Accordingly, Benchoff’s

third petition also constitutes a “second or successive” petition unless Benchoff had a

legitimate excuse for failing to raise his ex post facto claim in his prior petitions.  Id. at

818-19.3
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ex post facto challenge to the Parole Board’s October 2002 decision to deny him parole.”) 

Shortly after Benchoff’s second petition was filed, the Parole Board provided Benchoff

with a more detailed explanation of its decision to deny parole.  We noted that this revised

statement of reasons “was substantively different from the reasons it gave Benchoff on

earlier occasions.”  Id.  However, Benchoff does not rely on any difference between

parole hearings, or notices of parole denial, before and after October 2002.

6

In Benchoff, we held that filing separate petitions was not excused by delay related

to exhaustion requirements.  Benchoff presents no other plausible excuse.  Accordingly,

we hold that Benchoff’s third petition constitutes a successive petition within the meaning

of § 2244.

Benchoff argues that the District Court nonetheless had jurisdiction under the

second exception to § 2244.  However, Benchoff did not satisfy § 2244’s procedural

requirements; Benchoff failed to seek authorization from this Court prior to filing his

successive petition in the District Court.  Section 2244, therefore, deprived the District

Court of subject matter jurisdiction to hear Benchoff’s ex post facto claim.

III.

For the foregoing reasons, we will vacate the judgment of the District Court and

remand with directions to dismiss the petition for lack of subject matter jurisdiction.
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