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McKee, Circuit Judge.

Defendant Mark Browne appeals his conviction and judgment of sentence.  We

have jurisdiction over the case pursuant to 28 U.S.C. § 1291.  Browne’s attorney has filed

a motion to withdraw as counsel and has submitted a brief pursuant to Anders v.

California, 386 U.S. 738 (1967).  Browne did not file a pro se brief.  We will affirm.  

I.

Inasmuch as we write primarily for the parties who are familiar with this case, we

need not set forth the procedural or factual background except insofar as may be helpful

to our brief discussion. Under the terms of Browne’s plea agreement, he stipulated that (i)

the loss for the underlying fraud was more than $200,000 and less than $400,000; (ii) the

conspiracy involved five or more participants; and (iii) Browne was the organizer of the

conspiracy.  Browne waived his right to appeal so long as the guidelines calculation was a

total offense level of 21 or less. 

A Presentence Investigation Report (“PSR”) was prepared to assist the district

court at sentencing.  The PSR assigned a base offense level of 6 to Browne’s offense. 

Given the stipulated amount of loss, the PSR increased the base offense by 12 levels. 

Browne also received an enhancement of two points because more than five false

identification documents were involved and an enhancement of four levels for being the

organizer and/or leader of the conspiracy.  Finally, the PSR assigned two additional points

because more than ten victims were involved.  After a three point downward adjustment

Case: 06-5057     Document: 00311951678     Page: 2      Date Filed: 07/03/2008



      The district court granted a two month reduction in sentence (from 60 to 58 months)1

because Browne had not been returned to the custody of New York state during the time

period between his plea and sentence, resulting in the loss of two months of New York

State jail time credit.  Judge Chessler agreed to give Browne the credit on his federal

sentence.
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for acceptance of responsibility, Browne’s offense level was 23.  The PSR classified

Browne in criminal history category VI.  The guideline range for an offense level of 23

and a criminal history category of VI is 92 to 115 months imprisonment.  However, the

statutory maximum for the charge to which Browne pleaded guilty is 5 years, or 60

months.

At sentencing, the district court granted the request of defense counsel and the

government to lower the offense level from 23 to 21 in accordance with the plea

agreement.  The court went on to note that an offense level of 21 with a criminal history

category of VI yielded a guideline range of 77 to 96 months, and that even if the criminal

history category was reduced to V the range would be 70 to 87 months - well above the

statutory maximum.  Indicating that the sentence would have been higher if not for the

statutory maximum, the district court sentenced Browne to 58 months imprisonment and a

subsequent three-year term of supervised release.   1

II.

Third Circuit Local Appellate Rule 109.2(a) provides: “[w]here, upon review of

the district court record, trial counsel is persuaded that the appeal presents no issue of

even arguable merit, trial counsel may file a motion to withdraw and supporting brief
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pursuant to Anders v. California . . . .”  Our inquiry when counsel submits an Anders brief

is “twofold: (1) whether counsel adequately fulfilled the rule’s requirements; and (2)

whether an independent review of the record presents any nonfrivolous issues.”  United

States v. Youla, 241 F.3d 296, 300 (3d Cir. 2001)

III.

In his Anders brief, counsel identifies three potential issues for appeal but

concludes that all three are frivolous.  The three issues are: (i) whether Browne’s plea was

knowing and voluntary; (ii) whether the sentencing guideline enhancements were

properly proven; and (iii) whether the district court properly considered the 3553(a)

factors in determining Browne’s sentence.  After independently reviewing the record, we

agree with defense counsel’s contention that none of these issues has merit.

The record shows that the court thoroughly and accurately informed the defendant

of the rights he would forego by entering a guilty plea.  Browne stated that he had read

the entire plea agreement, discussed it with his attorney, and understood its terms. 

Nothing in this record even suggests that Browne’s decision to plead guilty was anything

other than knowing, voluntary, and intelligent.

It is not clear that the calculation of the guideline sentence is even a proper basis

for appeal, as Mr. Browne waived the right “to file any appeal . . . which challenges the

sentencing court’s determination or imposition of the offense level if the total offense

level determine by the court is equal or less than 21.”  J.A. 28.  Nevertheless, Browne
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admitted to the facts that support each enhancement in his allocution and the stipulations

in his plea agreement.  The only enhancement in the PSR to which Browne had not made

an admission (that there were more than ten victims) was objected to and the calculation

amended accordingly by the district court.

Finally, it is apparent on the record that the district court carefully considered all of

the 18 U.S.C. 3553(a) factors in sentencing Browne.  After hearing from defense counsel,

the government, Browne himself, and Browne’s aunt, Judge Chessler explained that he

would have imposed a higher sentence if the court “were not limited by the statutory

maximum in this case.”  J.A. 86.  The district court considered Browne’s “demonstrated

danger to society,” as well as his “unwillingness or inability to rehabilitate [him]self” and

the “need to protect society and to finally send [him] a message . . . .”  Id.  In short, the

district court’s sentence is reasonable and nothing in this  record suggests otherwise.

IV.

For the foregoing reasons, we will affirm the conviction and judgment of sentence. 

Defense counsel’s motion to withdraw is granted.  Further, the issues presented in this

appeal lack legal merit and do not require the filing of a petition for writ of certiorari with

the Supreme Court.  3d Cir. L.A.R. 109.2 (2002).
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