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Before JOLLY, H GE@ NBOTHAM and MAG LL," G rcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Before union nenbers nmay sue officers of their union for
breach of their fiduciary duties under Title V of the Labor
Managenent Reporting and Disclosure Act (“LMRDA’), 29 U S.C. 8§
501(a), they nmust convince the trial court that there is “good
cause” for the suit. 29 U.S.C. 8 501(b). This court has not had
occasion previously to address this “good cause” requirenent. W
do t oday.

The district court denied Louis Hoffrman’s application for
| eave to sue three fornmer officials of his union, the Southwest

Airline Pilots Association (“SWAPA’). The district court held that
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good cause did not exist to permt Hoffman to proceed with his
clains against the three defendants. After careful evaluation of
the statute and the clainms, we agree, and affirmthe judgnent of
the district court.
I

SWAPA is the collective bargaining agent for the Southwest
pilots, including Hoffman. From 1997 to 2000, defendants John
Kraner, Marilyn Zeiler, and Patrick Filburn served as officers of
that union. Kramer was the President of the union and Zeiler was
Secretary/ Treasurer. Filburn was a board nenber and | ater el ected
Vi ce-President in Novenber 1999. That election was chall enged by
Fi |l burn’ s opponent and the union agreed to a new el ection after the
Departnent of Labor found *“probable cause to believe that
violations of Title IV of the LMRDA occurred which my have
affected the outcone of the election. . . .” In March 2001, after
a new, supervised election, Filburn was voted out of office.
Utimately all the defendants were replaced and new officers were
el ect ed. The record reflects that contentious and fractious
relati ons had existed over a variety of topics between sone nenbers
of SWAPA and the defendants during their tenure. Hoffman, who was
part of a cadre of reforners, perceived m smanagenent and i nproper
admnistration of the union’s interests and funds during the
def endants’ tenure and, despite the election of new officers, he

petitioned the union for an accounting and other renedial action
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against the fornmer union officials. After discussion by its
current board, SWAPA ref used.

Hof f man t hen brought this suit under 28 U S.C. § 501, first
seeking authority to sue the former union officials. Section
501(a) inposes fiduciary duties on union officials not to engage in
sel f-dealing, spend union funds for personal benefit, or act
adversely to union interests. These officials nust al so account to
uni on nenbership for any gains they receive in connection wth

their wunion office.? | ndi vi dual union nenbers may sue union

1290 U.S.C. §8 501(a) sets out “Duties of officers; excul patory
provi sions and resol utions void:”

The officers, agents, shop stewards, and ot her
representatives of a |l abor organi zati on occupy
positions of trust in relation to such
organi zation and its nenbers as a group. It
is, therefore, the duty of each such person,
taking into account the special problens and
functions of a | abor organization, to hold its
money and property solely for the benefit of
the organization and its nenbers and to
manage, invest, and expend the sane in
accordance wth its constitution and byl aws
and any resolutions of the governing bodies
adopted thereunder, to refrain from dealing
Wi th such organi zati on as an adverse party or
in behalf of an adverse party in any nmatter
connected with his duties and from hol di ng or
acquiring any pecuniary or personal interest
which conflicts with the interests of such

or gani zati on, and to account to t he
organi zation for any profit received by himin
what ever capacity in connecti on W th

transactions conducted by him or wunder his
direction on behalf of the organization. A

gener al excul pat ory provi si on I n t he
constitution and bylaws of such a |[abor
organi zati on or a gener al excul pat ory
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officers on behalf of the union only if the union refuses to take
action in response to allegations of official corruption.
Additionally, a person seeking to sue the officials nust first
obtain | eave of the court to sue by showi ng “good cause” for the

suit.? The purpose of this threshold requirenent is to di scourage

resolution of a governing body purporting to
relieve any such person of Iliability for
breach of the duties declared by this section
shal |l be void as against public policy.

29 U.S.C. § 501(a).
229 U.S.C. 8 501(b) provides:

When any officer, agent, shop steward, or
representative of any |abor organization is
all eged to have violated the duties declared
in subsection (a) of this section and the
| abor organi zation or its governing board or
officers refuse or fail to sue or recover
damages or secure an accounting or other
appropriate relief wthin a reasonable tine
after being requested to do so by any nenber
of the | abor organi zation, such nenber may sue
such officer, agent shop steward, or
representative in any district court of the
United States or in any State court of
conpetent jurisdiction to recover danages or
secure an accounting or other appropriate
relief for the benefit of the |abor
or gani zati on. No such proceeding shall be
brought except upon |eave of the court
obt ai ned upon verified application and for
good cause shown, which application nmay be
made ex parte. The trial judge may allot a
reasonabl e part of the recovery in any action
under this subsection to pay the fees of
counsel prosecuting the suit at the instance
of the nmenber of the | abor organi zation and to
conpensate such nenber for any expenses
necessarily paid or incurred by him in
connection with the litigation.
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m suse of litigation and to mnimze judicial interference in the

managenent of | abor organi zations. See Ray v. Younq, 753 F. 2d 386,

389 (5th Cir. 1985).

Hof f man al | eged several irregularities in the admnistration
of SWAPA during the period from 1997 to 2000 which, according to
his verified application for leave to file suit, anmount to breach
of fiduciary duties under 8§ 501(a). Hof f man al |l eged that the
def endants breached their fiduciary duty by destroying records,
t aki ng noney whi |l e not wor ki ng, wasti ng uni on funds, spendi ng uni on
funds on personal expenses, and self-dealing in negotiations. He
further contended that the actions were undertaken in violation of
SWAPA' s Constitution and Byl aws.

The district court held a hearing on Hoffman’s request for
leave to file suit and, after concl uding that Hof fman had failed to
show good cause under 8 501(b), denied Hoffrman’s application. The
court found that “[t]he proposed clains do not arise from the
duti es demanded by the statute.” The district court, however, did
not articulate further what standard for good cause it considered
in assessing Hoffrman’s cl ai ns. Qur review of the denial of
Hof frman’s application requires us to determne the appropriate
standard to be applied under 29 U S.C. 8§ 501(b) de novo. Walgreen

Co. v. Hood, 275 F.3d 475, 477 (5th Cr. 2001); Dal One of the

M d-South, Inc. v. Bell South Tel ecommuni cations, Inc., 269 F.3d

29 U.S.C. § 501(b).
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523, 525 (5th Cr. 2001) (statutory interpretation reviewed de
novo). The standard for “good cause” and the ultimte concl usion
whet her there is good cause for permtting leave to file suit --
m xed questions of |aw and fact -- are subject to plenary de novo

revi ew. See Tyler v. Union Gl Co. of California, 304 F.3d 379

402 (5th Gir. 2002).
I
As we have noted, this circuit has not had occasion to address
the scope of the good cause review of a 8§ 501(b) application.
Q her circuits have addressed t he standard and t he cases construi ng
t he good cause requirenent fall along a continuumthat reflects in
varyi ng degrees sone consideration of the nerits of the case. This

body of case | aw begins with Horner v. Ferron, 362 F.2d 224, 228

(9th Gr. 1966). Horner observed:

The requirenment of section 501(b) that a
plaintiff in such an action show ‘ good cause’
before being entitled to file the conplaint is
i ntended as a safeguard to the affected union
agai nst harassing and vexatious litigation
brought wthout nerit or good faith. The
all egations of the verified conplaint may be
sufficient to enable the court to determ ne
whet her there is ‘good cause.’” Thus section
501(b) provides that such an application my
be nmade ex parte. But the court may, on its
own notion, call for a hearing, or may grant
the defendant’s notion for a hearing. At such
a hearing, the court may, if it chooses, | ook
sonewhat beyond the conplaint in determning
whet her the plaintiff has nmade the ‘good
cause’ show ng required by section 501(b).

Horner, 362 F.2d at 228-29 (footnotes and citations omtted).
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The Horner court noted that a defendant wunion or union
official could defeat a good cause showi ng through “undi sputed
affidavit[s]” showing that the plaintiff failed to conply with sone
condition precedent to suit or was not a nenber of the union sued,
or that the action was barred by the statute of limtations, res
judicata or collateral estoppel. 1d. Although such facts would
not appear in the verified application, they would warrant a deni al
of the application. The Horner court further observed that

we think it inappropriate to consider, at such

a hearing, defenses which require the
resol ution of conplex questions of |aw going
to the substance of the case. Def enses of

this kind should be appraised only on notion
for summary judgnent or after a trial.
Def enses which necessitate the determ nation
of a genuine issue of material fact, being
beyond the scope of summary  judgnent
procedure, are a fortiori, beyond the scope of
a proceeding to determ ne whether a section
501(b) conplaint may be fil ed.

ld. at 229 (footnote omtted). The Third, Eleventh, and D.C

Circuits follow the Horner approach. Loretangeli v. Critelli, 853

F.2d 186 (3rd Cir. 1988); Erkins v. Bryan, 663 F.2d 1048 (11th Gr.

1982); George v. Local Union 639, 98 F.3d 1419 (D.C. Gr. 1996).

The Second G rcuit has adopted an approach that requires a

nmore demandi ng showng. In Dinko v. WAlIl, 531 F.2d 68 (2nd Cr.

1976), the court held that the good cause requirenent neant that
the “plaintiff nust show a reasonable |ikelihood of success and,
wth regard to any material facts he alleges, mnust have a

reasonabl e ground for belief in their existence.” D nko, 531 F.2d
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at 74. No other circuit has adopted the “reasonabl e |ikelihood of
success” requirenent. Indeed, the Third Circuit explicitly
rejected the Dinko court’s anal ysis, concluding that the reasonabl e
I'i kel i hood of success requirenent “is not mandated by the statute’s
| anguage, finds no support in the LMRDA's legislative history,
conflicts with the Congressional policy of protecting union
menbers, and permts summary elimnation of neritorious as well as

vexatious suits.” Loretangeli, 853 F.2d at 191. The Third Crcuit

further noted that although “Congress clearly intended that the
plaintiff nmake some showing of the validity of the conplaint that
exceeded the filing requirenents of the Federal Rules of GCvil
Procedure,” the statute did not require the district court to

consider the nerits of the case. Loretangeli, 853 F.2d at 192.

For the reasons indicated bel ow, and w t hout gai nsaying either the

D nko or Horner approaches, we articulate a sonmewhat nore specific

anal ysis for determ ning good cause under § 501.
1]

Qoviously, the first step a court should wundertake in
reviewing a claimis to ascertain that the allegations neet the
m nimal requirenents of the statute. Thus, as a threshold matter,
the court nust insist upon a showing that (1) the m sconduct

alleged directly relates to duties enunerated in § 501(a);® (2)

3Section 501(a) inposes three basic fiduciary duties on union
officials: (1) to hold the union’s noney and property solely for
the benefit of the union and its nenbers and to manage, invest, and

8
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given the derivative nature of the plaintiff’s suit on behal f of
the union, the plaintiff seeks renedies that would realistically
benefit the union and/or its nenbership, and (3) the alleged
breaches i n question were presented to the union, which then failed
or refused to act on them

We think, however, that neeting these mninmal requirenents
alone is not enough to satisfy the requirenents for good cause.

The nmere refusal or failure of a union to seek redress for

expend the sane in accordance with the union constitution and
bylaws; (2) to refrain fromdealing with the union as an adverse
party and from holding or acquiring any pecuniary or persona
interests which conflict with the interests of the union; and (3)
to account to the union for any profit received by the official in
connection with transactions conducted by him on behalf of the
union. 29 U S.C. 8§ 501(a). W note that in the past, this Court
has declined to delineate the precise scope and breadth of these
enunerated duties. See Vincent v. International Brotherhood of
Electrical Wrkers, 622 F.2d 140, 143 (5th G r.1980); Ray v. Young,
753 F.2d at 390 n.2; Adans-Lundy v. Ass'n of Professional Flight
Attendants, 844 F.2d 245, 250 n.25 (5th Gr. 1988). The | anguage
of 8§ 501(a), however, clearly indicates that the fiduciary
obligations inposed are primarily pecuniary in nature -- that is,
having do to with the custody, control, and use of a union’ s noney
and its financial interests or property and the conduct of union
officials in relation thereto. The circunscribed nature of 8§
501(a)’s fiduciary duties has also been noted by the Second
Crcuit. See Dunlop-MCullen v. Local 1-S, AFL-CIOCLC, 149 F.3d
85, 93 (2nd CGr. 1998) (stating that “[s]ection 501 applies to
fiduciary responsibility with respect to the noney and property of
the union and it is not a catch-all provision permtting suit on
any ground of msconduct”) (internal citations and quotations
renoved); Guzman v. Bevona, 90 F. 3d 641, 646 (2nd G r. 1996) (noting
that the Second Circuit has “strictly interpreted the scope of the
fiduciary duty inposed on union officers by section 501(a),
limting recovery to clains that centrally chall enged m suse of
uni on noney and property and rejecting those that centered on ot her
breaches of trust that only incidentally affected union
funds”) (i nternal quotations renoved).

9
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appropriately presented breaches of LMRDA duties does not itself
give license to union nenbers to bring suit under the statute.
| nstead, that refusal nust in sone way be objectively unreasonabl e.
As the Sixth Grcuit aptly noted in a slightly different context,
the LMRDA “is not neant as a vehicle for judicial oversight of
union activity, but only as a neans of addressi ng unreasonabl e and
arbitrary actions by union officials. The federal courts do not

sit as a ‘super-review board of internal union grievances unl ess

there is evidence of inpropriety in the proceedings.” United Food
and Commercial Wrkers Int’'l Union Local 911 v. United Food and
Commercial Wrkers Int’l, 301 F.3d 468, 475 (6th Gr. 2002)

(quoting Corea v. Wlo, 937 F.2d 1132, 1143 (6th Cr. 1991)).

| ndeed, al though various rights of the dissenting mnority nmay be
recognized in the law, the Suprene Court has |ong noted that the
“majority rul e concept is today unquestionably at the center of our

federal |abor policy.” NLRB v. Alis-Chalners Mg. Co., 388 U S

175, 180 (1967). Accordingly, the requirenent that applicants for
| eave to sue establish good cause effectuates the LMRDA' s “primary
obj ective of ensuring that unions woul d be denocratically governed

and responsive to the will of their nmenberships.” Finnegan v. Leu,

456 U. S. 431, 435 (1982) (applying Title I, but discussing the
LVMRDA nore broadly).
We think, therefore, that an objectively reasonabl e decision

by union |eadership not to pursue a claimis entitled to sone

10
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deference.* To this end, the district court should ensure that the
plaintiff show -- either in verified pleadings, affidavits, or a
hearing, if ordered by the district court -- that the union’s
refusal to act was objectively unreasonable, assessed from the

point of view of the nenbership as a whole. This deference is

“‘Because the suit by a union nenber is “for the benefit of the
| abor organi zation,” 8 501(b), we find aspects and principles of
the Jlaw regarding shareholder derivative lawsuits to be
instructive. A shareholder derivative action is brought by a
sharehol der on behalf of the corporation to renedy an alleged
injury to the corporation where the corporate cause of action is,
for sone reason, not asserted by the corporation itself. See W
Fl etcher, Cyclopedia of the Law of Private Corporations § 5947
(Perm ed. 1995); Kanen v. Kenper Financial Services, Inc., 500
U S 90, 95-96 (1991). 1In the context of sharehol der suits, proof
of demand or futility is usually a condition precedent to suit.
See Aronson v. lLews, 473 A 2d 804, 811-12 (Del. 1984) (demand
requi renent recogni zes directors’ discretion in managi ng corporate
affairs, prevents undue interference wth that mnagenent, and
deters strike suits); Fletcher, supra, 8§ 5963. The demand
requirenent allows directors to nmake a business decision about
whet her to invest the resources necessary to pursue the clains.
Because the directors are entrusted with the discretion and
judgnent to pursue the best interests of the corporation, and they
are presuned uniquely situated to nake these decisions, their
concl usi ons are due deference under the so-call ed Busi ness Judgnent
Rul e. The precise content of the Business Judgnent Rule is
provided by state |law but, generally speaking, “[u]lnder this
famliar rule of American jurisprudence, the courts refrain from
second guessi ng busi ness deci sions nade by corporate directors in
the absence of a show ng of fraud, unfairness or overreaching.”
Capital Bancshares, Inc. v. F.D.1.C, 957 F.2d 203, 207 (5th Cr
1992). Indeed, sone contend that union |eaders are arguably nore
accountable to their nenbership than are corporate officers and
directors to their shareholders. This nmakes deference to el ected,
di sinterested union officials’ decisions all the nore appropriate.
See Bruce A. Herzfelder and Elizabeth E. Schreiver, The Union
Judgnent Rule, 54 U. C4. L. Rev. 980, 994-95 (1987) (argui ng workers
have nore incentive, opportunity, and ability to exercise certain
controls over their agent, the union official, through nonitoring
and voting, than do corporate sharehol ders over their agents).

11
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appropriate only when the denocratic accountability of a union is
not seriously at issue. Objectively reasonable determ nations by
disinterested union |eaders not to bring an action seemto us a
strong indication that the <clains my be ill-suited as a
springboard for judicial intervention into the mnagenent of a
| abor organization that is denocratically accountable to its
menber shi p.

To be sure, Title V of the LMRDA explicitly instructs the
courts to consider “the special problens and functions of a |abor
organi zation” in determning the fiduciary obligations demanded of
these officials. Wen read in context wwth the other provisions of
t he LMRDA governing internal union denocracy and nenbers’ rights,
Title V of the LMRDA appears to target the sort of corruption or
m sappropriation of the union fisc that m ght pervert, or be |eft
unrenedi ed by, the union’s denobcratic processes. Thus, these
aspects of the good cause requirenent -- that the plaintiff show
that the prosecution of the clains will benefit either the union as
coll ective bargaining representative or its nenbership, and that
the wunion’s refusal to address the <clains was objectively
unreasonable -- reflect faith that union denocracy will ordinarily
serve as an adequate safeguard against m smanagenent by rogue
of ficials. Therefore, only upon a sufficient show ng that the

union’s refusal to act on the nenbers’ conpl ai nt was unreasonabl e

12
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in the light of the purposes of 8§ 501 should |eave to sue be
granted.?®
|V

If a court has satisfied itself that the proposed suit, if
successful, should inure to the benefit of the union as collective
bar gai ni ng representati ve and/ or the uni on nenbershi p, and that the
union’s refusal to proceed was objectively unreasonable, the court
must then proceed to assess, to sone degree, the substantiality of
the clains alleged. W recognize that the court’s earlier
inquiries often will have addressed the substantiality of the
clains. Nevertheless, in addition to the foregoing preconditions
to suit, it is clear that to establish “good cause” there nust be
a showing of a breach of a duty found in 8 501(a), wth such
specific facts that the court is convinced there is a factual basis
to surmse that the clains have the potential to raise a genuine
i ssue of material fact.® At the sanme tinme, however, the court nust
keep in mnd the adnonition in Horner that it is “inappropriate to

consider . . . defenses which require the resolution of conplex

The reasonabl eness of a union board’ s refusal or failure to
act on all eged breaches of fiduciary duty will necessarily be fact
and context speci fic. Accordi ngly, a district court’s
determ nation as to the reasonabl eness or unreasonabl eness of a
deci sion not to pursue a particul ar clai mshoul d be eval uat ed under
an abuse of discretion standard.

81t is always within the discretion of the district court to
decide whether its determnation in this respect 1is nost
appropriately achieved through a review of the conplaint only, or
affidavits, or an ex parte conference (when confidentiality is
essential), or a hearing, or sone conbination of these nethods.

13
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gquestions of |law going to the substance of the case” or “[d]efenses
whi ch necessitate the determ nation of a genuine issue of nmateri al
fact .” Horner, 362 F.2d at 229.7 In sum the district
court nust be convinced that the allegations of the conplaint have
sone basis in fact that nerit proceeding further.

To sumup, the substance of the “good cause” requirenent of 8§
501(b) requires a few essential steps for district courts to take
beyond Rule 12(b)(6) in evaluating applications for |eave to sue

union officials. First, the court nust determ ne that the all eged

m sconduct directly relates to the duties enunerated in 8§ 501(a).

The standard for determ ning whether an applicant has stated
such a cl ai mgoes beyond the analysis of a notion to di sm ss under
FED. R CQv. P. 12(b)(6). Under Rule 12(b)(6), “[t]he conpl aint
must be liberally construed in favor of the plaintiff, and all

facts pleaded in the conplaint nust be taken as true.” Collins v.
Morgan Stanley Dean Wtter, 294 F.3d 496, 498 (5th Cr. 2000)
(citing Conley v. Gbson, 355 U S 41, 45-46 (1957)). “The

district court may not dismss a conplaint under Rule 12(b)(6)
unl ess it appears beyond doubt that the plaintiff can prove no set
of facts in support of his claim which would entitle him to
relief.” 1d. Section 501(b)’s “good cause” requirenment denmands
considerably nore of plaintiffs than to survive a Rule 12(b)(6)
motion. Oherw se, that part of the statute woul d be superfl uous,
and would run afoul of the “cardinal principle of statutory
construction that a statute ought, upon the whole, to be so
construed that, if it can be prevented, no clause, sentence, or
word shall be superfluous, void, or insignificant.” TRW lnc. v.
Andrews, 534 U. S. 19, 31 (2001) (quoting Duncan v. Wl ker, 533 U. S.
176, 174 (2001) (internal quotation marks omtted)). We shoul d
reiterate, however, that “good cause” review does not require the
type of showi ng that woul d be necessary to prevail at the summary

judgnent stage. “Defenses which necessitate the determ nation of
a genui ne i ssue of material fact, being beyond the scope of summary
j udgnent procedure, are a fortiori, beyond the scope of a

proceedi ng to determ ne whether a section 501(b) conplaint may be
filed.” Horner 362 F.2d at 229.

14
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Second, because of the derivative nature of an applicant’s suit,
the court nust satisfy itself that the applicant seeks renedies
that would realistically benefit the union as the collective
bargai ni ng representative of its nenbers and/or the nenbership of
t he wuni on. Third, the application nust allege facts that wll
support a conclusion that the alleged breaches of 8§ 501 were
presented to the union. Fourth, the applicant nust nmake a show ng
that the union’s refusal to act on the breaches presented to it was
obj ectively unreasonable in the ways we have earlier discussed.
Finally, after the court is satisfied that these conditions are
met, the plaintiff nust convince the court by the allegations of
the verified application, or affidavit or otherw se, that sone
evi dence exists, disputed or not, that wll support the clains of
a breach of fiduciary duty under 8§ 501(a).
\Y

W nowturn to the allegations in this case. 1In his verified
application for leave to file suit under § 501(b), Hoffrman all eges
numer ous violations of the fornmer union officials’ duties under 8§

501(a) to the SWAPA nenbership.® Further, it is inportant to note

8The Application lists the follow ng all eged breaches:

a. drawing a full-tine salary w thout working;

b. Filburn's pay increase due to illegal election as
Vi ce- president;

C. depleting union funds to run a second election
after the Departnent of Labor declared an el ection
illegal;

d. m susing the union hired attorney and offices;

15
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that the plaintiff was given a hearing before the district judge
where his clains were explored and vetted. These clains arise in
connection with three broad categories: the voided election,
of fice procedures and adm nistration, and contract negotiation

Consistent with the requirenents of 8§ 501(b), Hoffman requested
that the union board investigate his allegations of nmal feasance by
former officials Kramer, Zeiler, and Filburn.® The record reflects
“extensive discussions” by the current board about Hoffman's

potential |awsuit against the former officers, but Hoffrman does not

e. destroyi ng union records;

allowing staff to take tinme off with pay wthout

aut hori zation or disclosure to the nenbership;

g. all owi ng the executive secretary to take excessive
time off without authorization or disclosure to the
menber shi p;

h. allowi ng the union to pay for an enpl oyee’ s advance
degree w thout authorization or disclosure to the
menber shi p;

i usi ng union funds for personal expenses;

] . hiring the union president’s friend w thout board
approval and accepting benefits w thout discl osure;

K. accepting tangi bl e benefits w thout disclosure;

l. violating the Union Constitution for personal
political reasons;

m violating the Union Constitution Ileading to
needl ess expendi tures of union funds;

—h

n. failing to disclose material facts related to
contract votes;
0. destroyi ng budget records.

°The record is unclear as to whether all the clains contained
in the Application and Conplaint were in fact presented to the
current union board when Hoffrman requested an accounti ng. We
reiterate that Hof fman nust satisfy the statutory precondition to
suit for all clains -- “the |abor organization or its governing
board or officers refuse or fail to sue or recover damages or
secure an accounting or other appropriate relief wthin a
reasonable tine after being requested to doso . . . .” 29 US. C
8 501(Db).

16
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suggest in his Application or Conplaint, nor make any argunent in
his brief on appeal, that the current Board was interested, biased,
or unreasonable in failing toinvestigate and bring its own charges
against the defendants for +these alleged breaches by the
def endant s. After reviewing these clainms, we conclude that the
district court commtted no reversible error in denying |eave to
sue on each of them This denial was appropriate as Hof frman fail ed
to make sone pl ausi bl e showi ng either of actionable breaches of §
501(a) fiduciary duties or that the union’ s decision not to pursue

particul ar clai ns was unreasonabl e.

(a)
Turning to the first category -- expenses related to the
election -- Hoffman essentially alleges that the defendants

conspired to rig the Novenber 1999 election and seeks funds
al l egedly m sused during and as a result of this conspiracy.® The
district court found no good cause to proceed on these clains

because “the renmedy for the defective electoral process is not this

suit but the intervention of the Labor Departnent. . . . This
di spute has been resolved. . . . The noney spent to re-run the
election did not personally benefit the defendants.” The

Departnent of Labor investigated the possibleirregularities inthe

These clains, laidout nore fully inthe Conplaint filed with
the court, include the cost of the re-run election, and the
i ncreased salary tenporarily drawn by defendant Filburn during the
period he was vice-president as a result of the challenged
el ecti on.

17
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Novenber 1999 election and these irregularities were in fact
addressed by the el ection which took place in March 2001.

W think it is clear that Section 501 is not generally
intended as a statute to inpose personal liability on union
officials for funds expended in the course of activity that
violates other titles of the act.! Although we cannot say that
allegations of illegal electioneering activities will never give
rise to a breach of 8§ 501(a) duties, we can say that this is not
such a case. Here, all that is clear fromthe record is that
Hof f man has al |l eged that the defendants “conspired to conduct an
illegal election” and that the Departnment of Labor |ater
decertified the original election and ordered a rerun after finding
a series of violations of Title IV of the LMRDA. The general
allegation that officers conducted an illegal election does not
state a breach of the duties referred to in 8 501(a), although it
may violate other provisions of the act. W therefore agree with

the district court’s conclusion that Hoffman failed to allege any

UThere are different types of enforcenent mechanisns for the
ot her parts of the statute, which neans that 8 501(b) usually w |
not be an appropriate renmedy for addressing violations of other
titles of the LMRDA. See, e.qg., 29 U S.C § 412 (authorizing civil
actions by nenbers for violations of wunion nenber’s individual
rights under Title | of LVMRDA); 8§ 440 (providing civil action by
Secretary of Labor for enforcenment of reporting and disclosure
requirenents, Titlell); 8 464 (requiring investigation and suit by
Secretary upon valid conplaint about unlawful trusteeship, and
authorizing civil action by union nenber, Title I11); § 482
(enforcenment provisions for election violations, Title |IV).

18
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acti onabl e breach of fiduciary duties under 8§ 501(a) concerning the
el ection.

Even assum ng, however, that Hoffnman had adequately all eged a
genui ne breach of 8 501(a) fiduciary duties, Hoffrman has failed to
make any showing that the union’s decision not to pursue the
el ection clains was objectively unreasonable. There has been no
allegation, for exanple, that the current board nenbers were
interested, biased, or derelict in their duties. Moreover, there
are no allegations that the cost of pursuing the clainms was
justified by any potential recovery; nor was there an allegation
that Filburn did not properly receive his salary as vice president
under the Constitution and Byl aws of the uni on because, while there
were irregularities in the election, he neverthel ess perforned the
duties he assuned.

(b)

The second group of claims relates to Hoffman's

di sagreenents with the manner in which the defendants handl ed t he

internal adm nistration of the union during their tenure.? The

12The cl ai s concern the work schedul es and sal ari es of Kraner
and Zeiler, the leasing of office space to the union attorney at
al | egedl y bel ow mar ket rates, the destruction of uni on docunents by
def endant s, personnel decisions regarding tinme off and educati onal
expenses for staff as well as term nation and discipline of staff,
the retention of outside consultants, the alleged inproper
acceptance of private transportation by defendants from third
parties, and the inproper use of union postage to send nmail to
uni on nmenbers rather than use the union newsletter. (clains (a),
(d)-(m, and (o) in the Verified Application).
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district court found that these “routine operating decisions

[ such as] [d]eciding to pay for an enpl oyee’ s graduat e studi es,
giving enployees extra tinme off, or even shredding union
docunents are not breaches of a fiduciary duty covered by the
statute.” Relying on the union officials’ accountability to the
menber shi p, the court concluded that “[d]isagreenents over union
policies -- conplaints about business judgnent, work habits,
enpl oyee |eave, and budgeting -- are for canpaigns against
i ncunbents” and do not constitute good cause for this lawsuit.
In fact, the record reflects that many of these issues were
directly addressed in the next election -- the candidate for the
presi dency of SWAPA explicitly noted many of the perceived
deficiencies of the previous officers’ tenure.® W see no error
inthe district court’s evaluation of these clains. These clains
generally alleging maladm nistration of the union’s affairs by
the defendants are either not anenable to nonetary damages, for
exanple the alleged destruction of union and budget records or
the acceptance of a plane ride wthout disclosure; or were not

for the defendants’ personal financial benefit, as for exanple

Bl'n canpaign materials, candidate Steve McPhail stated “[w e
are now suffering fromthe effects of an absentee president. . . .
We have had a perfect exanple of what not paying attention to the
little details can do to an organi zation. . . . Wen the president
chooses to work less than a full work week, we all suffer. . . . W
voted nmany years ago to pay the president 115%of the |ine average
Co When | voted for that, | thought it mean the president
would be in the office all week. Apparently | was wong.”
(enphasis in original).
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the decisions to hire consultants or grant staff time off; or
were made within the authority of the particular office. As
such, they do not appear to fall within the subject matter of §
501(a).

Concerning these clains, the district court concluded that
“[ h] owever stupid and wasteful the fornmer officers’ actions may
have been, they raise i ssues of tine, attendance, performance and
adm nistration -- not breach of fiduciary duty. The | aw confi des
t hese concerns to the union nenbership through the el ection of
officers; in fact, the defendants have al ready been repl aced on
the union’s board.” W agree with the district court that
di sagreenents over the w sdom or appropriateness of particul ar
adm ni strative and enpl oynent actions and decisions are usually
not anenable to suit under the LMRDA. I ndeed, nost of these
matters are the sort of “internal union grievances” properly |l eft
to be worked out via union denocratic processes (as they
eventually were here) and not by a federal court sitting as a

sort of “super-reviewboard.” United Food and Comerci al Wrkers

Int’l Union Local 911, 301 F.3d at 475.

The cl osest Hof fman cones to all eging a breach of a § 501(a)
fiduciary duty in the context of this category of clains is his

allegation that Zeiler and Kramer failed to work “full-tine”
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while being paid a full-tine salary.'* But this allegation is not
enough to constitute a breach of 8 501(a) duties. Essentially,
Hoffman is alleging that Zeiler and Kranmer were derelict in the
performance of their enpl oynent obligations as union officials;
in doing so, they did not earn their salaries; by accepting their
sal ari es whil e not working full workweeks, they breached § 501(a)
duties by msusing union funds for their personal benefit.
Section 501(a), however, does not permt these derivative actions
for dereliction of enploynent duties. Di sputes over whether
elected wunion officials are adequately performng their
enpl oynent obligations are matters usually to be worked out
within the union and its governing structure and not in the
federal courts. The statute cannot be plausibly read to give
rise to a cause of action against a union officer whenever there

is a disagreenent concerning his work schedule or work ethic.

YHof f man asserts one mnimal claimthat may be characterized
as a breach of a 8 501(a) fiduciary duty: He alleges that union
funds were used for the personal benefit of the defendant Kraner,
who “used union funds to ship a large set of noose antlers to his
home in Al bequerque, New Mexico.” The district judge found that
the antlers, Kramer’s personal property, were used as office
decoration and the union’s benefit fromtheir use was consi deration
for their shipnment at the close of Kraner’s tenure. W find no
error in the conclusion that this claim should be dism ssed as
| acki ng good cause. VWhile it nay state a literal, cogni zable cl aim
of breach of fiduciary duty, it is a de mnims expenditure that
does not justify a federal |awsuit. Nei t her was the union’s
refusal to nmount an effort to recover this relatively m nor anount
unr easonabl e.
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Therefore, the district judge did not err in finding that
good cause for a § 501 suit did not exist on any of these clains
relating to the all eged mal adm ni stration of union affairs. None
of these allegations rise to the |evel of actionable breaches of
fiduciary duty actionable under § 501(a). For this reason, we
AFFIRM the district court’s denial of |eave to sue on these
cl ai ns.

(c)

Finally, Hoffman alleges that the defendants engaged in
i nproper and unaut hori zed negoti ations wth Sout hwest, and that
they illegally failed to disclose nmaterial facts related to
contract votes.!® Essentially the claimis that, beginning in
1998, Kraner and Zeiler <conspired wth Southwest Chairman
Kell eher to arrange an early contract vote, which would
i nproperly benefit ol der enpl oyees to the detrinent of new hires.
Thi s conduct was allegedly in violation of the SWAPA Constitution
and Bylaws.® Wile a serious allegation, if true, we do not
think that these facts constitute an actionable violation of the
duties enbodied in 8 501(a). As we have noted earlier, duties
under 8§ 501(a) relate primarily to the m suse of union noney or

property. Furthernore, the scope of the duties of § 501(a) is

This claimappears in the Verified Application as claim(n),
“failing to disclose material facts related to contract votes.”

1®\\¢ again note that the Constitution and Byl aws do not appear

in the record before this Court, making our assessnent of these
clainms difficult.
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al so infornmed by renedies provided for in § 501(b) —- nanely,
nmonet ary damages, an accounting, or possibly injunctive relief.
29 U.S.C. 8 501(b). Here, not only has Hoffman failed to all ege
that union noney was inproperly or inprovidently spent in
furtherance of the alleged schene, it is unclear how the clains
he asserts are anenable to noney danmages that woul d benefit the
union as such, an accounting, or any other form of neani ngful
relief provided under 8§ 501(b). Further, the defendants are not
all eged to have benefitted personally any nore than simlarly-
situated pilots who fared better under the contract -- which
apparently was approved by a referendum of the nenbershinp.
Finally, Hoffman failed to nake a showng that the present
board’ s decision not to pursue these clains, based on | ong-past
conduct, was objectively unreasonable. For these reasons, the
district court commtted no reversible error in finding that
Hof f man | acked good cause to proceed on these clains.

Al l egations that inportant information -- including reports
and recommendations fromoutside consultants, as well as aspects
of the offer from Sout hwest -- was deliberately withheld fromthe
uni on nmenbership to assure contract approval are serious indeed.
But, without nore, they do not state a claim of breach of
fiduciary duty under 8 501(a) that is presently renediable.
Therefore, we AFFIRM the district court’s denial of Hoffrman’s

application to sue on these clains.
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Vi
In order to establish good cause, we have today held that a
plaintiff nust: First, allege msconduct that directly
inplicates the fiduciary duties enunerated in § 501(a); second,
show that the renedies sought would realistically benefit the
uni on and/ or the nenbership of the union; third, plausibly allege
facts supporting a conclusion that the breaches of §8 501 were
presented to the union; fourth, nmake a showing that the union’s
refusal to act was objectively unreasonable in the ways we have
descri bed; and, finally, convince the court that sone evidence
exi sts, disputed or not, that will support the clains of a breach
of fiduciary duties under 8§ 501(a). Most of Hoffman’s clains
fail to neet the first requirenment noted above; but it is clear
that each of Hoffman’s clains fail at |east on one or nore these
several grounds. As such, we find that the district court
commtted no reversible error in concluding that Hoffman's suit
| acked good cause and its denial of Hoffrman’s application to

bring suit against the union is

AFFI RVED.
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