Case: 02-20615 Document: 0051166300 Page:1 Date Filed: 04/21/2004

United States Court of Appeals

Fifth Circuit
FILED
| N THE UNI TED STATES COURT OF APPEALS April 21, 2004
FOR THE FIFTH CIRCU T Charles R. Fulbruge IlI
Clerk
No. 01-21041
UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,
Ver sus

WORRELL | NGRAM al so known as | ndi an;
ANTHONY ROBI NSON, al so known as Tony
Mar cel Robi nson,

Def endants - Appel |l ants.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 00-CR- 286-2

Before JOLLY, JONES, and PRADO, Circuit Judges.
PER CURI AM *

In Septenber 2000, a grand jury returned a six-count
indictment against W rrell Ingram and Anthony Robinson (the
“Defendants”), and a third defendant. Robi nson and I ngram were
both charged in Count 1 with conspiracy to possess with intent to
distribute 1,000 kilograns or nore of marijuana beginning in 1998;
in Count 2 with aiding and abetting the possession with intent to
distribute 1,000 kil ogranms or nore of marijuana on or about March

1999; in Count 3 with aiding and abetting the possession wth

" Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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intent to distribute 100 kil ograns or nore of marijuana on or about
April 8, 1999; and in Count 6 with noney |aundering beginning in
May 1998. |In addition, Robinson was charged in Count 4 with aiding
and abetting possession with intent to distribute 1,000 kil ograns
or nore of marijuana in May 1999; and in Count 5 wth aiding and
abetting the possession with intent to distribute 100 kil ograns or
nmore of marijuana in Novenber 1999.

At trial, governnent w tnesses testified that Robinson had
been under surveillance since 1998. The governnment presented
evidence of a conspiracy to transport drugs from Texas to
Phi | adel phia, and of Robinson and Ingram s involvenent in that
conspiracy, which was the basis of Count 1. It also presented
evidence of three specific incidents in which marijuana was
transported from Texas to Philadelphia in March, April and My
1999. These incidents are the basis for Counts 2, 3 and 4,
respectively.

A jury convicted Ingramof Counts 1, 3, and 6, and Robi nson of
Counts 1, 3, 4, and 6; it found both not guilty of Count 2, and
Count 5 was di sm ssed on the governnent’s notion at trial. |ngram
was given concurrent sentences of 85 nonths each on Counts 1, 3,

and 6, to be followed by three years of supervised release.?

Ingramis Presentence Investigation Report (“PSR’) assigned
to him a base offense |evel of 32 under US S G §
2D1.1(a)(3)(c)(4), based on the finding that he was account abl e for
1,183.4 kilograns of nmarijuana. There were no recomended
enhancenents to his base level. Ingramfell into Crimnal H story
Category |, which made his guideline range 121-151 nonths. The
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Robi nson was sentenced to 235 nonths on each of the four counts of
conviction, wth the sentences to run concurrently.? The
Def endant s have appeal ed several issues individually and i n conmon,
whi ch we take up in order.

| ngram argues that the evidence was insufficient to support
his conviction in the Count 1 conspiracy. Yet the governnent
present ed strong evi dence that a conspiracy existed and that | ngram
was a part of it -- including |arge anounts of cash, the pistol and
t he tel ephone records, Ingram s recei pt of $45,000 for driving from
Houston to Phil adel phia, and his hel p unl oadi ng and rel oadi ng the
vans and trucks, as well as his efforts to secure a “cover |load” to
hi de the marijuana he was transporting. A rational trier of fact
could thus have weasily found that Ingram was guilty of

participating in a conspiracy to distribute drugs.

district court found that Ingram was not accountable for the
activities charged in Count 2, however, and reduced his tota
offense level to 28, based on possession of 680 kilograns of
marij uana. This adjusted offense |level resulted in a guideline
range of 78-97 nonths.

’Robi nson’s PSR found that he was accountable for 5,267.51
kil ograns of marijuana and therefore should be assigned a base
| evel of 34. He received a 4-level increase because of his
| eadership role in the conspiracy, under U S S.G § 3Bl.1(a), and
a 2-level increase for obstruction of justice, under US S G 8§
3Cl.1. Robinson’s sentencing | evel of 40, and his CGrimnal H story
Category |, determ ned that his sentencing gui deline range was from
292 to 365 nonths. The district court, however, found that
Robi nson was only accountable for 1,865.22 kil ograns of marijuana,
whi ch reduced his total offense level to 38. This adjusted offense
I evel resulted in a guideline range of 235 to 293 nont hs.
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I ngramal so argues that he shoul d have been given a mtigating
role adjustnent to his sentence because he was a m nimal or m nor
participant in the crimnal conspiracy. Yet Ingram s transport of
marijuana and his efforts to hide his activities indicate an
awar eness of what he was doing, and his fully supported conviction
for noney laundering (involving large suns) denonstrates a
significant level of participation in the conspiracy. I ngram
failed to denonstrate how he was a m ni mal |y cul pabl e nenber of the
conspiracy, and consequently the district court did not err in
refusi ng the adjustnent.

Robi nson argues that the evidence obtai ned when stopping his
car, including the large amount of cash and the incrimnating
statenents he made, shoul d have been suppressed. Yet Robi nson was
validly stopped for violating a traffic |law and voluntarily gave
consent to the search of his car. Moreover, the district court
suppressed the statenents he nade to the FBlI agent who interviewed
hi mduring the stop. Accordingly, we find no error of the district
court inits ruling.?

Robi nson next argues that his base sentencing | evel shoul d not
have had a |eadership role adjustnent. Yet the governnent

presented strong evidence that fully supports a conclusion that

]%n his reply brief, Robinson questions for the first tinme the
scope of his detention. The governnment noved to strike this
argunent, in that issues not raised in an appellant’s origina
brief are considered waived. Smth v. Cockrell, 311 F.3d 661, 679
n.12 (5th Gr. 2002). We carried this notion with the appeal. The
notion i s GRANTED.
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Robi nson organi zed shi pnments of marijuana and directed the actions
of other conspiracy nenbers. As such, the district court did not
err in applying this base | evel enhancenent.

Robi nson al so argues that his base sentencing | evel shoul d not
have been adjusted for obstruction of justice. Yet the governnent
presented evidence at his bail hearing that Robinson msled the
court as to his source of incone. The district court therefore did
not clearly err in finding obstruction of justice.

Both Defendants argue that the district court mscal cul ated
the quantity of drugs for which they were accountable. Yet there
is sufficient evidence to find Ingramresponsi ble for at | east 680
kil ograns of marijuana and Robi nson for at | east 1,865.22 kil ograns
of marijuana -- indeed, both these figures are | ower than t he PSRs’
fi ndi ngs. The district court did not clearly err in its
cal cul ati ons.

Finally, both Defendants argue that the Sentencing Gui delines
violate the Fifth and Sixth Amendnents because they put into the
hands of a judge determ nations that should be made by a jury. The
jurisprudence of the Suprene Court and of this Court have rejected

t he Defendants’ argunent. See Apprendi v. New Jersey, 530 U S

466, 490 (2000); United States v. Moreno, 289 F. 3d 371, 372-73 (5th

Cr. 2002). Accordi ngly, the district court did not

unconstitutionally enhance the Defendants’ sentences.
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In sum we have carefully considered this appeal in the |ight
of the briefs, oral argunents, and the relevant parts of the
record. Havi ng done so, we can find no reversible error. I n
addition, we CGRANT the governnent’s notion to strike the first
i ssue in Robinson's reply brief.

AFFI RVED; MOTI ON GRANTED.
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