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for further factual devel opnment on Alanis’s ineffective-
assi stance-of -trial -counsel claim
| . Background

In February 1999, a federal jury convicted Sergio Al anis of
(1) conducting a continuing crimnal enterprise (“CCE"), (2) two
counts of aiding and abetting possession with intent to
distribute marijuana, (3) noney |aundering, and (4) conspiracy to
| aunder noney. Later that spring, the district court sentenced

himto, inter alia, 240 nonths in prison on each count and

ordered that the sentences be served concurrently. In Septenber
2001, after unsuccessfully appealing his convictions, Alanis
filed a notion to vacate, set aside, or correct his sentence
under 28 U. S.C. 8§ 2255. The district court denied Alanis’s
§ 2255 notion without holding a hearing on any of his clains.
Follow ng the district court’s refusal to grant Alanis a
certificate of appealability (a “COA”), we granted Al anis a COA
regarding the follow ng issues: (1) whether his trial counse
rendered ineffective assistance by failing to file a notion to
suppress the evidence obtained during the warrantl ess search of
Alanis’s house in |ight of David Pena-Garcia' s affidavit
regardi ng that search; (2) whether his trial counsel’s alleged
i neffectiveness concerning the Fourth Arendnent claimsuffices to
overcone Al anis’s procedural default on that claim (3) whether

the sworn affidavit fromJose Garcia is newy di scovered evi dence
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that proves that the prosecution know ngly used perjured
testinony at Alanis’s trial; (4) whether the district court
shoul d have conducted an evidentiary hearing to consider whether
the prosecution know ngly used perjured testinony at Alanis’s
trial; (5 whether Alanis’s convictions for aiding and abetting
possession with intent to distribute marijuana are invalid under
Apprendi because a drug quantity was not alleged in the
i ndictnment or submtted to the jury; and (6) whether his
appel | ate counsel was ineffective for failing to raise the
Apprendi issue on direct appeal.
1. Standard of Review

When considering a district court’s denial of a § 2255

nmotion, we review factual findings for clear error and

concl usi ons of | aw de novo. See United States v. Stricklin, 290

F.3d 748, 750 (5th Gr. 2002). A district court’s conclusions
regarding a claimof ineffective assistance of counsel involve
m xed questions of |aw and fact, which we review de novo. See

United States v. Bass, 310 F.3d 321, 325 (5th Gr. 2002).

Further, we review for abuse of discretion the district court’s

decision not to hold a hearing. See United States v.

Bart hol onew, 974 F.2d 39, 41 (5th Gr. 1992).

[11. Discussion

A Trial Counsel’s Failure to Pursue the Fourth Amendnent Cl aim
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We granted a COA regardi ng whether Alanis’s trial counse
rendered ineffective assistance by failing to file a notion to
suppress the evidence obtained during the warrantl ess search of
Alanis’s house in |ight of David Pena-Garcia' s affidavit
regarding that search.! To obtain relief on his ineffective-
assi stance-of -counsel claim Al anis nust show both that his
counsel s performance was deficient (i.e., that it “fell bel ow an
obj ective standard of reasonabl eness”) and that he was prejudiced

by his counsel’s deficient performance. See Strickland v.

Washi ngton, 466 U.S. 668, 687-88 (1984). Regarding the first

prong, we nust be “highly deferential” when eval uating counsel’s
performance; a strong presunption exists that the representation
was reasonable. 1d. at 689. “[T]he defendant nust overcone the

presunption that, under the circunstances, the challenged action

m ght be considered sound trial strategy.” 1d. (citation and
internal quotation marks omtted). |If Alanis shows that his
. Al ani s contended on direct appeal that his trial

counsel rendered constitutionally ineffective assistance. W
declined to consider the claim citing the general rule “that a
claimof ineffective assistance of counsel cannot be resol ved on
di rect appeal when the claimhas not been raised before the
district court since no opportunity existed to develop the record
on the nerits of the allegations.” United States v. Alanis, No.
99- 20153, slip op. at 4 (5th Gr. Sept. 25, 2000) (per curiam
(citing United States v. Navejar, 963 F.2d 732, 735 (5th Cr.
1992)); cf. Massaro v. United States, 123 S. C. 1690, 1696
(2003) (holding “that failure to raise an ineffective-

assi st ance-of -counsel claimon direct appeal does not bar the
claimfrom being brought in a |later, appropriate proceedi ng under
§ 22557).
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counsel s performance was deficient, he then nust denonstrate
prejudice. See id. at 691, 693-94. To do so, he “nust show that
there is a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have
been different. A reasonable probability is a probability
sufficient to underm ne confidence in the outcone.” |1d. at 694.
Further, the Suprene Court has refined the prejudice inquiry in
the context of ineffective-assistance clains based on counsel’s
failure to file a notion to suppress:

Where defense counsel’s failure to litigate a Fourth

Amendnent cl aimconpetently is the principal allegation

of ineffectiveness, the defendant nust also prove that

his Fourth Amendnent claimis neritorious and that there

is a reasonabl e probability that the verdict would have

been di fferent absent the excl udabl e evidence in order to

denonstrate actual prejudice.

Kimel man v. Mrrison, 477 U S. 365, 375 (1986).

At trial, a police officer testified that Pena-Garcia,
Alanis’s father-in-law, infornmed the officer that he was in
control of Alanis’s residence and verbally consented to a search
of the prem ses, during which officers seized $40,970 in
currency. But, when Alanis filed his § 2255 notion in the
district court, Alanis submtted a sworn, post-conviction
affidavit from Pena-Garcia stating that he neither consented to
the search nor infornmed the officer that he was in control of the
prem ses. Alanis contends that his trial counsel rendered

i neffective assistance because the lawer failed to file a notion
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to suppress the evidence obtai ned during the warrantl ess search
of Alanis’s house. He further asserts that his trial counsel was
ineffective for failing to investigate the validity of that
warrant| ess search

“A defendant who alleges a failure to investigate on the
part of his counsel nust allege with specificity what the
i nvestigation would have reveal ed and how it would have altered

the outcone of the trial.” United States v. G een, 882 F.2d 999,

1003 (5th Gr. 1989). Although Alanis fails to allege
specifically that Pena-Garcia was willing to testify on behalf of
Al anis during a suppression hearing, we liberally construe the

pl eadi ngs of those who proceed pro se. See Haines v. Kerner, 404

U. S 519, 520-21 (1972). Al anis’s brief does assert that his
trial counsel’s decision not to file a suppression notion could
not have been the product of either a considered trial strategy
or a reasonable investigation. According to Alanis, a non-
deficient | awer woul d have explored the circunstances
surroundi ng the search, since it was conducted w thout a warrant
and the individual who allegedly consented to the search (Pena-
Garcia) refused to sign a witten consent form Moreover, both
Al anis and Pena-CGarcia allege that the search of Al anis’s house
was conducted w thout consent, and the record does not indicate
t hat Pena-Garcia would have testified otherwise if called for a

suppressi on heari ng.
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The district court concluded, however, that Al anis had not
satisfied either prong of the Strickland test. First, defense
counsel s performance was not deficient, according to the
district court, since—eonsidering the officer’s testinony that
Pena- Garci a consented to the search and the substantial evidence
of noney | aunderi ng—the decision not to file a notion to
suppress “can reasonably be attributed to trial strategy.”
Second, the court, assumng for the sake of argunent that
counsel s performance fell below an objective standard of
reasonabl eness, al so concluded that Al anis had not shown that
counsel’s failure to nove to suppress the currency prejudiced his
defense. In the district court’s view, Alanis failed to prove
t hat he woul d have been found not guilty of noney | aundering,
since the governnent introduced substantial evidence at trial

regardi ng the noney-l aundering count.? The district court’s

2 But the district court failed to consider that the
count of noney |laundering with which Al anis was charged and
convi cted accused hi mof |aundering the very currency found
during the nowdi sputed search. Specifically, count nine of the
second superceding indictnent states the foll ow ng:

On or about January 26, 1994, in the Southern
District of Texas and elsewhere, and wthin the
jurisdiction of this Court,

SERGA O ALANI[S], a/k/a Sergio Al aniz and La Paca,
defendant herein . . . did knowingly and wllfully
conduct and attenpt to conduct a financial transaction
affecting interstate and foreign commerce, to wit, the
transfer, delivery or other disposition of U S. Currency,
which involved the proceeds of a specified unlawf ul
activity, nanely, a violation of Title 21, United States
Code, Sections 841, 846 and 848, with the intent to
pronote the carrying on of said specified unlaw ul

7
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opi ni on does not explicitly consider whether Alanis is entitled
to a hearing on this Sixth Arendnent claim

A 8 2255 notion “can be denied without a hearing only if the
nmotion, files, and records of the case conclusively show that the

prisoner is entitled to no relief.” Bartholonew, 974 F.2d at 41;

accord Friednman v. United States, 588 F.2d 1010, 1014-15 (5th

Cir. 1979); see also 28 U.S.C. § 2255 (2000). See generally

Machi broda v. United States, 368 U S. 487, 494-96 (1962). The

determ nation of whether to conduct a hearing on a 8 2255 notion

i nvol ves two steps. See Friednan, 588 F.2d at 1015. First, the

court exam nes whether the record conclusively negates the
factual predicates asserted in support of the notion. 1d. |If
not, the court next determ nes whether the novant woul d be
entitled to relief if his factual allegations are true. 1d. |If
he woul d be entitled to relief, then the district court nust
conduct a hearing to ascertain the validity of the novant’s

factual assertions. On the state of this record, we concl ude

activity and know ng that the transacti on was desi gned in
whol e and in part to conceal and disguise the nature, the
| ocation, the source, the ownership and the control of
t he proceeds of the specified unlawful activity, and that
whi | e conducting and attenpting to conduct such financi al
transaction knew that the property involved in the
financial transaction, that is, funds, anounting to
approximately $40,970.00, represented the proceeds of
sone formof unlawful activity.

In violation of Title 18, United States Code,
Sections 2, 1956(a)(1)(A) (i) and 1956(a)(1)((B)(i).

(enphasi s added).




Case: 02-21135 Document: 0051129005 Page: 9 Date Filed: 02/10/2004

that further factual developnent is required (which may include a
hearing) regarding Alanis’s ineffective-assistance-of-trial-
counsel claim

Regarding the first step in the Friedman anal ysis, we find
that the record does not conclusively negate Alanis’s all egation
that his counsel’s decision not to file a notion to suppress was
the product of the lawer’s failure to conduct a reasonable
i nvestigation into the circunstances surroundi ng the search.
Wil e “strategic choices made after thorough investigation of |aw
and facts relevant to plausible options are virtually

unchal | engeabl e,” “strategi c choices nade after | ess than
conplete investigation are reasonable precisely to the extent
t hat reasonabl e professional judgnents support the limtations on

investigation.” Strickland, 466 U. S. at 690-91. 1In rejecting

Alanis’s claim the district court determ ned that defense
counsel’s failure to file a notion to suppress was based on sound
trial strategy. But the basis for this conclusion is not readily
apparent fromthe record. |If the testinony of the officer
conducting the search were uncontroverted, the district court’s
conclusion would certainly be warranted. But the district court
failed to address (1) the conflict between Pena-Garcia' s
affidavit and the officer’s testinony, (2) whether that conflict
exi sted before trial, or (3) whether trial counsel was aware of,

or shoul d have been aware of, the exi stence of that conflict.
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Thus, we know little about what, if any, investigation Alanis’s
trial counsel took before deciding not to file a notion to
suppress the seized currency, and thus, we cannot say that the
record conclusively negates Alanis’s factual allegations.
Additionally, the record does not concl usively negate Pena-
Garcia' s allegation that he did not consent to the search. The
affidavit conflicts with the officer’s trial testinony.
Consequently, further factual developnent is required to

determne who is telling the truth. See Friednan, 588 F.2d at

1015 (stating “that contested fact issues in § 2255 cases cannot

be resolved on the basis of affidavits”); see also Taylor v.

United States, 287 F.3d 658, 660 (7th G r. 2002) (stating, in the

context of a 8§ 2255 notion, that “if the record contains an
evidentiary conflict on a material i1ssue of fact, a judge nust
hold an evidentiary hearing to decide who is telling the truth”).
The resolution of this factual question will determ ne the
validity of Alanis’s Fourth Anendnent claim which is an el enent

of the Strickland prejudice inquiry in these circunstances.

We now turn to the second step of the Friednan
anal ysi s—whet her Alanis’s factual allegations would entitle him

torelief if true. The governnent relies on United States v.

Chavez-Val encia, 116 F.3d 127, 134 (5th Cr. 1997), to support

the district court’s assertion that Alanis’s claimis facially

invalid because he “fails to denonstrate that [his | awer’s]

10
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election not to file a notion to suppress was not based on a
conscious or infornmed trial tactic.” But the defendant in

Chavez-Val encia attenpted to raise his ineffective-assistance-of -

counsel claimon direct appeal. See id. at 128. Because the
record was not sufficiently developed to allow us to review the
claim we denied it without prejudice to collateral review,

stating that “[without know ng the reason for failing to file a
pretrial notion, this court is not positioned to review the
conpetency of representation Chavez received.” 1d. at 134. W
are in a simlar position here. Wile we recognize “the

presunption that, under the circunstances, the challenged action

m ght be considered sound trial strategy,” Strickland, 466 U S

at 689 (internal quotation marks omtted), we also note that
“counsel has a duty to nmake reasonabl e investigations or to nmake
a reasonabl e deci sion that makes particul ar investigations
unnecessary,” id. at 691. Again, at this stage, we do not know
what investigation Alanis’s trial counsel conducted regarding
whether to file a notion to suppress the currency. Thus, we
cannot, wi thout the benefit of further factual devel opnent, agree
that the attorney’s perfornmance was not deficient.

In addition, Alanis’s attack on his conviction for noney
| aundering cannot be rejected on the prejudice prong of
Strickland. If it is determ ned that Pena-Garcia did not consent

to the search, exclusion of the currency would be appropriate,

11
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since the officers who searched Al anis’s residence did not obtain
a warrant. Further, Alanis was convicted of |aundering the very
currency found during the nowdi sputed search of his residence.?
A reasonabl e probability therefore exists that the suppression of
that currency woul d have prevented Al anis’s conviction for

| aundering it.* Consequently, if Alanis’s assertion that his
trial counsel failed to conduct a reasonabl e investigation before
deciding not to file a notion to suppress the currency proves
true, he wll be entitled to relief.

Considering Pena-Garcia s affidavit, we cannot concl ude that
Alanis’s “8 2255 notion, together wwth the files and records of
the case, conclusively show that under no circunstances woul d
[ Alanis] be entitled to relief” fromhis conviction for noney

| aundering. Friednan, 588 F.2d at 1017. As we stated in

Fri edman,
Ve do not, of cour se, pret end to pr ej udge
this . . . issue . . . . Nor do we predict or intimte

t he | egal consequences of any findi ngs or hol di ngs on the
matter[] remanded for further hearing. The point is that

3 See supra note 2.

4 Al anis al so contends that the adm ssion of the currency
significantly influenced the results concerning his other counts
of conviction. The district court did not explicitly find that
Alanis had failed to satisfy Strickland’' s prejudice requirenent
regardi ng his convictions on the other counts. Neverthel ess, our
review of the record reveals that substantial evidence, besides
the seized currency, supports the other counts of conviction.
Accordingly, we affirmthe district court’s rejection of Alanis’s
Si xth Amendnent claiminsofar as it relates to his other counts
of conviction.

12
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we do not know, nor does the District Court know, whether

[ Def endant]’s al | egati ons are i ndeed true and whet her, as

a consequence, he was unconstitutionally deprived

of . . . effective assistance of counsel when he was

convi cted and sent enced.
ld. Accordingly, we remand for further factual devel opnent on
this claim
B. Unconstitutional Search and Sei zure

In his 8§ 2255 notion, Alanis contends that his conviction
was obt ai ned through the use of evidence (nanely, the currency
di scussed above) seized during an unconstitutional search.
Because Alanis raised this claimfor the first time in his § 2255
motion, his claimis procedurally barred unless he can show “both

‘cause’ for his procedural default, and ‘actual prejudice’

resulting fromthe error.” United States v. Shaid, 937 F.2d 228,

232 (5th Gr. 1991) (en banc). “[A]bsent unusual circunstances,
i neffective assistance of counsel, if shown, is sufficient to
establish the cause and prejudi ce necessary to overcone a

procedural default.” United States v. Walker, 68 F.3d 931, 934

(5th Gr. 1995). Thus, we granted a CQOA concerni ng whet her
Alanis’s trial counsel’s alleged ineffectiveness constitutes both
cause for Alanis’s failure to challenge the search and seizure
during his crimnal proceedings and actual prejudice due to
counsel’s alleged error.

Even if he can show i neffective assistance and thereby

overcone the procedural bar, Alanis’s Fourth Anendnent claim

13
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probably is not cognizable in this 8§ 2255 proceeding. The

Suprene Court held in Stone v. Powell, 428 U. S. 465, 494-95 &

n.37 (1976), that state prisoners collaterally attacking their
convi ctions under 8§ 2254 cannot obtain relief for violations of
the Fourth Amendnent exclusionary rule when the prisoner was
provided a full and fair opportunity to litigate the Fourth
Amendnent issue in the state courts. Interpreting the “full-and-
fair-opportunity” requirement in the 8 2254 context, we have
stated that when a defendant fails to raise his Fourth Amendnent
claimat trial (as occurred here), then Stone precludes habeas
relief on Fourth Amendnent grounds, even though no state hearing

was held on the claim See Caver v. Al abamm, 577 F.2d 1188, 1192

(5th Gr. 1978) (“An ‘opportunity for full and fair litigation
means just that: an opportunity. |If a state provides the
processes whereby a defendant can obtain full and fair litigation

of a fourth anmendnent claim Stone v. Powell bars federal habeas

corpus consideration of that claimwhether or not the defendant
enpl oys those processes.”).®> W have also held that the Stone

rule can be raised by a court sua sponte. See Davis v.

Bl ackburn, 803 F.2d 1371, 1372-73 (5th Cr. 1986) (“[We are

obliged to apply Stone as a prudential limtation on the exercise
of our jurisdiction . . . , even if it nust be raised sua
5 Alanis fails to allege that the district court would

not have provided a full and fair opportunity for himto litigate
his Fourth Amendnent claimhad he raised it.

14
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sponte.”). Thus, it would appear that the governnent’s failure
to assert the Stone bar does not prevent us fromapplying it to
Alanis’s claim But the applicability of Stone in 8§ 2255
proceedi ngs is somewhat unclear. Wile the Suprene Court has not

definitively resolved the question, dicta in United States v.

Johnson, 457 U. S. 537, 562 n.20 (1982), indicates that the
doctri ne does apply here.®

In light of our disposition of the ineffective-assistance-
of -trial -counsel claim however, we do not need either to
consider the nerits of Alanis’s Fourth Amendnment claimor to
deci de whether Stone would preclude it. |If the district court
determnes that Alanis’s trial counsel rendered constitutionally
i neffective assistance due to the lawer’s failure to file a
nmotion to suppress, Alanis will have satisfied the cause-and-
prejudi ce standard, see Wil ker, 68 F.3d at 934, which would all ow
himto pursue his Fourth Amendnent claim [In other words,
Al anis’s Fourth Amendnent claimis procedurally barred unless he
first succeeds on his Sixth Arendnent claim Further, if he
succeeds on his Sixth Anmendnent claim he wll have established
the validity of his Fourth Amendnent cl ai mbecause the nerits of

his Fourth Anendnent claimare an elenent of his ineffective-

6 Regar dl ess whether the rule precludes his Fourth
Amendment claim Stone does not bar Alanis’'s Sixth Anmendment
claimthat his trial counsel’s failure to file a notion to
suppress the currency anounted to constitutionally ineffective
assi stance. See Kimel nan, 477 U.S. at 382-83.

15
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assi stance-of -tri al -counsel claim See Ki mmel man, 477 U.S. at

375, 382.7 Finally, the relief sought in Alanis’s Fourth
Amendnent claimis identical to the relief sought in his
i neffective-assistance-of-trial-counsel claim Accordingly,
since (1) Alanis cannot pursue his Fourth Anmendnent clai munless
he prevails on his Sixth Arendnent clainf and (2) if he prevails
on his Sixth Amendnment claimhe will be entitled to all relief
that would be available to himif he succeeded on his Fourth
Amendnent claim we need not concern ourselves further with
Al anis’s Fourth Amendnment claim
C Prosecutorial M sconduct

Al ani s contends that the governnment prosecutor know ngly
elicited false trial testinony from governnent w tness Jose
Garcia. He attached to his 8§ 2255 notion a sworn, post-
conviction affidavit from Jose Garcia supporting his assertion.
Due process is violated when the prosecution know ngly offers
fal se testinony to obtain a conviction and fails to correct such

testinony. Tucker v. Johnson, 242 F.3d 617, 625-26 (5th GCr.

! Note also that if Alanis can show—as required by
Strickland—that there is a reasonable probability that, but for
counsel’s failure to file a notion to suppress, he would not have
been convicted on one or nore of the counts, he wll have
concl usively shown that the adm ssion of the currency was not
harm ess regardi ng such count(s). See Kyles v. Wiitley, 514 U S
419, 435-36 (1995).

8 Even then, Stone probably precludes Alanis from
litigating his Fourth Amendnent exclusionary-rule claimin this
§ 2255 proceedi ng.

16
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2001); see also Burton v. United States, 237 F.3d 490, 493 (5th

Cir. 2000). To obtain relief, Alanis nmust prove (1) that the
statenents in question are false; (2) that the governnent knew of
their falsity; and (3) that the statenents were material.

Tucker, 242 F.3d at 626.

Because Alanis failed to raise this contention either at
trial or on direct appeal, he nust first show “both ‘cause’ for
his procedural default, and ‘actual prejudice’ resulting fromthe
error.” Shaid, 937 F.2d at 232. |If Garcia' s affidavit was not
available to Alanis until after his direct appeal was deci ded,
this woul d establish cause for his failure to raise this claim

earlier. See Miurray v. Carrier, 477 U S. 478, 488 (1986)

(stating “that a show ng that the factual or |egal basis for a
cl aimwas not reasonably avail able to counsel” satisfies the
cause requirenent for overcom ng a procedural default). \Whether
Al anis can establish actual prejudice will depend on the validity
of his prosecutorial-msconduct claim for the Suprene Court has
treated the materiality element of such a claim“as coterm nous
wth the ‘prejudice’ prong of the procedural default doctrine.”
2 RANDY HERTZ & JAMES S. LIEBMAN, FEDERAL HABEAS CORPUS PRACTI CE AND
PROCEDURE 8 26. 3c, at 1221-22 (4th ed. 2001) (citing cases).

Al anis’s assertion that the governnment knowingly elicited
fal se testi nony was one of several allegations of governnent

m sconduct presented in his 8 2255 notion. In its opinion, the

17
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district court did not nention the affidavit from Garci a.
Nevert hel ess, the court rejected Al anis’s governnent-m sconduct
claiminits entirety, stating that the clai mwas unsupported and
procedurally barred. Thus, it inplicitly concluded that each of
Alanis’s allegations of m sconduct |acks nerit. W affirmthe
district court’s ruling on this issue because we find that, even
if Alanis’s allegations concerning the Garcia affidavit are true,
Al anis would not be entitled to relief. This is because, as the
governnent shows in its brief, Garcia’ s testinony was not

mat eri al .

Garcia' s testinony was relevant to the CCE count and one of
the counts for aiding and abetting possession with intent to
distribute marijuana (i.e., the count charging Alanis with aiding
and abetting the possession with intent to distribute marijuana
on or about Novenber 14, 1996, which was one of the predicate
acts that fornmed the basis of his CCE conviction). On Novenber
14, 1996, Texas state troopers arrested Garcia, who was driving a
truck | oaded with 597 pounds of marijuana. Garcia testified at
trial that Alanis hired himto drive the truck containing the
marijuana. In his subsequent affidavit, however, Garcia stated
that, when he testified at trial, he knew nothing about Alanis’s
i nvol venent with the shipnent of marijuana. Instead, Garcia
asserted in the affidavit that the prosecutor instructed himto

inplicate Alanis and that Garcia did so in return for |eniency.

18
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Perjured testinony is material “if there is any reasonable

I'i kelihood that the fal se testinony could have affected the

judgnent of the jury.” Creel v. Johnson, 162 F.3d 385, 391 (5th

Cir. 1998) (citations and internal quotation marks omtted).
Garcia' s allegedly false trial testinony concerning Alanis’s

i nvol venent with the Novenber 1996 shi pnent of marijuana is not
mat eri al because at trial the governnent introduced substanti al
addi tional evidence connecting Alanis both to the shipnment and to
Garcia. For exanple, at trial, an FBI agent testified about
several electronically intercepted tel ephone conversations
between Garcia and Alanis during which the two nen di scussed the
Novenmber 1996 shipnent of drugs. Moreover, in his closing
argunent, the prosecutor did not once nention Garcia’'s testinony
in connection with the Novenber 1996 ai ding and abetting
possession with intent to distribute count.® Accordingly,
because Garcia' s allegedly false testinony was not material to
the jury’s verdicts, we affirmthe district court’s judgnent
regarding Al anis’s prosecutorial msconduct claim?°

D. Apprendi Viol ation and I neffective Assistance of Counsel on
Appeal

o And he only referenced Garcia’s testinony tw ce,
briefly, in discussing the CCE count.

10 As we find that Al anis’s prosecutorial m sconduct
allegation is without nerit, we consequently reject Alanis’s
contention that he should be allowed an evidentiary hearing on
this issue.
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We also granted a COA regarding Alanis’s contention that his

convictions for aiding and abetting possession with intent to

distribute marijuana are invalid under Apprendi v. New Jersey,
530 U. S. 466 (2000), because a drug quantity was not alleged in
the indictnent or submtted to the jury.! Because Apprendi was
i ssued approxi mately three nonths before Alanis’s direct appeal
was deci ded, the decision was applicable to Al anis’s judgnent of

conviction. See Giffith v. Kentucky, 479 U S. 314, 328 (1987)

(holding that new rules are retroactively applicable to cases
“pending on direct review or not yet final”). But, as this issue
is raised for the first time in his 8 2255 notion, Alanis is
required to show both cause and prejudice for failing to raise
this contention on direct appeal. See Shaid, 937 F.2d at 232.

Al t hough the governnent’s brief to this court does not nention

Al anis’s procedural default regarding the Apprendi issue, we can
rai se the i ssue sua sponte because Al anis was given a reasonabl e
opportunity to argue against inposition of the bar in district

court.'? See United States v. WIlis, 273 F.3d 592, 596-97 (5th

Gir. 2001).

1 In Apprendi, the Suprene Court held that due process
requires that “[o]ther than the fact of a prior conviction, any
fact that increases the penalty for a crine beyond the prescribed
statutory maxi num nust be submtted to a jury, and proved beyond
a reasonabl e doubt.” 530 U S. at 490.

12 Inits nmotion to dismss, the governnent asserted that
Al anis had defaulted on his Apprendi claim
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Al anis contended in district court that his appellate
counsel was ineffective for failing to raise the Apprendi issue
on direct appeal and that such ineffectiveness overcones the

procedural bar.®® The Strickland standard al so applies to the

ef fecti veness of appellate counsel. See Teaque v. Scott, 60 F. 3d

1167, 1173-74 (5th Gr. 1995). Al anis was sentenced on the CCE
count to a concurrent sentence of equal length to the sentences
chal | enged under Apprendi, and we have rejected each of Alanis’s
attacks on his CCE conviction and sentence. Consequently, he

cannot show prejudi ce under Strickland. See United States v.

Tolliver, 61 F.3d 1189, 1223 & n.54 (5th Cr. 1995) (holding that
“dual sentencing is of no real consequence,” and thus is not

prejudicial under Strickland, when a defendant is serving a life

sentence on an unchal | enged count of conviction), vacated on

ot her grounds sub. nom, Sterling v. United States, 516 U. S. 1105

(1996). Alanis’s claimof ineffective-assistance-of-appell ate-
counsel therefore fails, and thus, his Apprendi challenge is
procedural |y barred.
| V. Concl usi on
Accordi ngly, we VACATE the district court’s judgnent insofar
as it denied relief on Alanis’s claimof ineffective assistance
of trial counsel regarding counsel’s alleged failure to

investigate and to challenge the warrantl ess search and REMAND

B Thus, we granted hima COA on this issue as well.
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this case to the district court for further factual devel opnent
concerning that claim The district court’s judgnent regarding
Alanis’s remaining clains is AFFI RVED.

AFFI RVED | N PART; VACATED and REMANDED | N PART.
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