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Before SM TH, DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

VWl ter Wayne McMIlen (“MMIlen”), federal prisoner #26819-
177, noves this court for a certificate of appealability (“COA")
to appeal the district court’s denial of his 28 U S. C. § 2255
nmotion to vacate, set aside, or correct his sentence. Construing
his notion liberally, McMIlen argues that the waiver in his plea
agreenent did not bar his 28 U S.C. § 2255 notion and that the

district court should have held an evidentiary hearing on his

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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clains that he woul d not have pleaded guilty but for his
counsel’s ineffectiveness and that his counsel was ineffective
for failing to file a notice of appeal. MMIllen' s further
argunent that the district court erred by failing to consider the
conbi ned affect of his ineffective assistance of counsel clains
is refuted by the record. MMIllen additionally states that al

of the clains he raised in the district court were neritorious,
but because he does not explain why his remaining clains were
meritorious, he has failed to adequately brief these clains and

they are deened wai ved. See Yohey v. Collins, 985 F.2d 222, 224-

25 (5th Gir. 1993).

To obtain a COA, MM Il en nust nmake “a substantial show ng
of the denial of a constitutional right.” 28 U S. C
8§ 2253(c)(2). As MMIlen's 28 U S.C. § 2255 notion was deni ed
both on procedural grounds and on its nerits, he *nust
denonstrate that reasonable jurists would find the district
court’s assessnment of the constitutional clains debatable or
wrong” and “that jurists of reason would find it debatable
whet her the district court was correct in its procedural ruling.”

Slack v. MDaniel, 529 U S. 473, 484 (2000).

The clains that McMIlen raises in this court are
i neffective assistance of counsel clainms. Although sone
i neffective assistance of counsel clainms my be waived, see

United States v. Wiite, 307 F.3d 336, 343-44 (5th Cr. 2002), in

this case the waiver specifically excepted ineffective assistance
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of counsel clainms. Accordingly, McMIlen s waiver did not bar
these clains and McM Il en has shown that the district court’s
procedural ruling was debatable or wong. See Slack, 529 U S at
484.

The district court denied McMIlen's relevant ineffective
assi stance of counsel clains wthout conducting an evidentiary
heari ng because the affidavit of McMIlen s counsel contradicted
MM Illen' s allegations, because it found that no evi dence
supported McMIllen's claimthat he had a viable public authority
def ense, and because it found that any appeal McM Il en could have
filed woul d have been neritless. MMIllen s affidavit, however,
set forth facts that, if true, showed that his counsel failed to
file a notice of appeal after McMIlen requested that he do so,
that his counsel lied to himduring plea negotiations, that he
was working as a confidential informant at the tinme of his
arrest, and that he asked his counsel to investigate and present
a public authority defense but that his counsel refused to do so.

A district court may deny a 28 U . S.C. 8§ 2255 notion w thout
hol di ng an evidentiary hearing “only if the notion, files, and
records of the case conclusively show that the prisoner is

entitled to no relief.” United States v. Barthol onew, 974 F.2d

39, 41 (5th Gr. 1992). W review a district court’s denial of a
28 U.S.C. 8 2255 notion w thout hol ding an evidentiary hearing

for an abuse of discretion. United States v. Cervantes, 132 F. 3d

1106, 1110 (5th Gr. 1998). “[Clontested fact issues [in a 28
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U S C 8§ 2255 case] ordinarily may not be decided on affidavits
al one, unless the affidavits are supported by ot her evidence in

the record.” United States v. Hughes, 635 F.2d 449, 451 (5th

Cr. Unit B 1981).
The record does not conclusively show that McM I len is not
entitled to relief on his ineffective assi stance of counsel

clains. See Hughes, 635 F.2d at 451. MM/l en presented

facially valid clains that he woul d not have pl eaded guilty but
for his counsel’s ineffectiveness and that his counsel was

ineffective for failing to file a notice of appeal. See H Il v.

Lockhart, 474 U. S. 52, 59 (1985); Strickland v. Washi ngton, 466

U S. 668, 688-92 (1984); Roe v. Flores-Ortega, 528 U S. 470, 477

(2000). The district court’s finding that any direct appeal
filed by McMI|en would have been wthout nerit does not change
this anal ysis because the failure to file a notice of appeal upon
request is ineffective assistance of counsel w thout a show ng

that the appeal would have nerit. See Flores-Otega, 528 U S. at

477. Accordingly, we GRANT MM Ilen a COA on his clainms that he
woul d not have pleaded guilty but for his counsel’s

i neffectiveness and that his counsel was ineffective for failing
to file a notice of appeal, VACATE the district court’s denial of
28 U.S.C. 8§ 2255 relief, and REMAND to the district court for an

evidentiary hearing regarding these issues. See D ckinson v.

Wai nwight, 626 F.2d 1184, 1186 (5th G r. 1980). CQOA is DEN ED
on any renaini ng i ssues.

COA GRANTED I N PART, DEN ED | N PART; VACATED AND REMANDED.
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