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United States Court of Appeals

Fifth Circuit
FILED
UNI TED STATES COURT OF APPEALS
FIFTH CIRCUI T February 13, 2004

Charles R. Fulbruge Il

No. 03-30168 Clerk

Rl CKY JOSEPH THI BODEAUX,
Pl ai ntiff-Appell ant-Cross- Appel | ee,
ver sus
CLECO UTILITY GROUP, INC.; CLECO PONER LLC,
Def endant s- Appel | ees- Cross- Appel | ant s,

CLECO PONER CORPORATI ON,
Cr oss- Appel | ant .

Appeal fromthe United States District Court
for the Western District of Loui siana
(01- CVv-2674)

Before SM TH, BARKSDALE, and CLEMENT, G rcuit Judges.
PER CURI AM ~

For this appeal from a summary judgnent for defendants
(jointly, CLECO, the primary issue is whether material fact issues
precl ude the judgnent agai nst R cky Joseph Thi bodeaux’s Title VI
retaliation claim A second issue, presented by CLECO s cross-
appeal , concerns the district court’s dismssing, Wthout
prej udi ce, Thibodeaux’s state |aw clains; CLECO wants those cl ai ns

decided by that court instead. Because material fact issues exist

"Pursuant to 5TH QR. R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION
GPO



Case: 03-30168 Document: 0051548632 Page: 2 Date Filed: 02/13/2004

for the retaliation claim sunmary judgnent against it was
i nproper; accordingly, this noots CLECO s cross-appeal. VACATED
and REMANDED.

l.

The pertinent parts of the summary judgnent record, viewed in
the requisite Iight nost favorable to the non-novant (Thi bodeaux),
fol | ow Thi bodeaux, a white nmale hired by CLECO in 1973,
supervi sed neter readers, including appointing |ead neter readers
when a vacancy occurred. These positions were historically not
posted to invite applications; Thi bodeaux had never known one to be
post ed. In 1999, a |lead neter reader position becane avail abl e;
Thi bodeaux intended to appoint either of two enpl oyees; each was
whi t e.

Thi bodeaux becane aware that a black neter reader whom
Thi bodeaux supervi sed, Gant, net with a bl ack CLECO vi ce presi dent,
Hall. After becom ng aware of this neeting, Thi bodeaux was call ed
to neet with his supervisor, Bunting.

Bunting i nfornmed Thi bodeaux that Hall had instructed Bunting
and a human resources nanager, Barnes, to interview the enpl oyees

Thi bodeaux supervi sed. Upon Thi bodeaux’ s expressing his confusion

to Bunting, he replied: “we’re just very concerned about a
raci al /black lawsuit”; “[a] black enpl oyee raised the issues, and
we're scared of a lawsuit”. Upon Thi bodeaux’ s aski ng what issues

Gant had raised with Hall, Bunting declined to tell Thi bodeaux.
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Later, Bunting and Barnes instructed Thi bodeaux to post the
position in order to permt applications. When Thi bodeaux asked
why his authority to appoint was being taken away, Bunting and
Bar nes responded: “that’s the way it was gonna [sic] be”.
(Thi bodeaux was told that the position was being posted because
Gant was bl ack and because Gant m ght sue, but he has not presented
evi dence of when he was told this.) Thibodeaux objected to posting
the position because he believed Gant was receiving privileges
because of his race, which would adversely affect non-mnority
enpl oyees. Neverthel ess, Thi bodeaux conpli ed.

The vacancy posting included a deadline for receipt of
applications; CLECO had a witten policy that there would be no
exceptions for mssing an application deadline. Gant’s application
did not neet the deadline, and Thi bodeaux i nfornmed Barnes of that.
Nevert hel ess, Barnes instructed Thibodeaux to accept t he

application. Wen Thi bodeaux inquired why, Barnes replied: you
are to do it”.

When Thi bodeaux spoke to Bunting about being required to
accept the application, Bunting said the situation could be
“touchy” and could “cone back and bite” Thi bodeaux. Thi bodeaux
agai n obj ected because he believed Gant was receiving preferenti al
treat nent because of his race, but Thi bodeaux again conplied. (At

an unknown point in tinme, Thibodeaux was told the reason for

accepting Gant’s | ate application was that he was bl ack.)
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Thi bodeaux evaluated Gant and the other applicant (white).
After his doing so, the intended white appoi ntee outscored Gant.
Thi bodeaux was instructed by Bunting to revise Gant’s evaluation to
make it less critical. Thibodeaux protested because he thought his
eval uation was accurate. Bunting said, for the first tine, that
Gant would not get the job, but that his evaluation should be
i nproved to nmake him |l ook better.

After submtting a revised evaluation, which provided I|ess
critical narrative evaluation but gave Gant the sanme nuneri cal
score as the first eval uation, Thi bodeaux was instructed by Bunting
to revise the evaluation again. He was instructed to increase
Gant’ s score. Thi bodeaux objected because he had “looked at it
obj ectively” and made a “judgnent call” but did nake the revision.

Thi bodeaux was told a third tinme to change the eval uati on; he
was told that Gant’s score nust be further increased. Thi bodeaux
refused because to further alter the evaluation would falsify it.
Thi bodeaux was told that the reason for the re-evalutions was
because Gant was bl ack and CLECO “was gonna [sic] get sued”.

After Thi bodeaux refused to performthis requested —fourth —
eval uation, Bunting perforned it. He interviewed Gant and the
white enployee. Bunting's evaluation gave each applicant higher
scores than Thi bodeaux had given them Neverthel ess, on Bunting’' s
evaluation, the white enployee still outscored Gant and was given

t he j ob.
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Thi bodeaux was suspended and offered a choice of either
i mredi ate termnation or denotion with a 50 percent pay cut. He
chose the denotion; but, after several nonths in the new position,
he resigned. According to Barnes, the actions taken against
Thi bodeaux were because of his handling of the entire situation
with Gant.

Thi bodeaux sued under federal and state | aw, presenting, inter
alia, a Title VII retaliation claim prem sed on his objecting to
unl awf ul raci al di scrim nation. 42 U S C § 2000e-3(a).
(Concerning Title VII, he also clainmed racial discrimnation but
does not appeal the sunmary judgnent against that claim)

Oh CLECO s notion for summary judgnent, the district court
applied the well-established three-step burden shifting test
(whether: prima facie case; justification; pretext). Concerning
the Title VII retaliationclaim it held: Thibodeaux had failed to
establish a prinma facie case; in the alternative, he had failed to
create a material fact issue that CLECO s cl ained justification for
his denotion —insubordination —was a pretext for retaliation.
Anmong other things, the court dismssed, wthout prejudice,
Thi bodeaux’s state |law discrimnation and retaliation clains. (As
di scussed supra, vacating the judgnent noots CLECO s cross-appeal

about those clains.)
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1.

A summary judgnent is reviewed de novo; it is proper only if,
inter alia, thereis no material fact issue. FeED. R Qv. P. 56(c);
e.g., Ackel v. National Communications, Inc., 339 F.3d 376, 381
(5th Gr. 2003). As stated, for that review, we viewthe evidence,
and draw all inferences, in the light nost favorable to the non-
movant (Thi bodeaux). Ackel, 339 F.3d at 381. Pursuant to our de
novo review, material fact issues exist on: whether Thibodeaux
presented a prinma facie case; and whet her CLECO s justification for
the denotion was a pretext. Hence, sunmary judgnment was i nproper
on that claim

A

To establish a prima facie case for Title VII retaliation,
Thi bodeaux must show. he engaged in activity protected by Title
VII; an adverse enpl oynent action occurred; and there is a causal
Iink between the adverse action and the protected activity. E. g.,
Long v. Eastfield College, 88 F.3d 300, 304 (5th Gr. 1996).
Qoviously, the second and third factors are satisfied: t he
denotion was an adverse enpl oynent action; and there was a causal
link between all of Thi bodeaux’s actions with respect to the | ead
meter reader position and the denotion. (Barnes stated in her
deposition that the “whole situation” of Gant’s application led to

Thi bodeaux’ s denotion: posting, accepting, and eval uating.)
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Concerning the disputed protected activity factor, Thi bodeaux
was so engaged if he opposed actions he reasonably believed to be
violative of anti-discrimnation statutes. E. g., id. Thi bodeaux
bel i eved Gant was receiving preferential treatnent, because of his
race, in two respects: the position’s being posted; and his
application’ s being accepted.

Viewing the sunmary judgnent record in the requisite |ight
nmost favorable to Thi bodeaux, he could reasonably have believed
that his protests were in opposition to unlawful discrimnation.
He was aware that Gant had spoken with a black CLECO officer, who
then initiated an investigation into Thi bodeaux’s team by Bunti ng
and Barnes; Bunting directed Thi bodeaux to post a position that had
never, to Thi bodeaux’ s know edge, been posted previously; and, when
Gant failed to apply on tine, Barnes ordered Thi bodeaux to accept
his application, despite a witten conpany policy to the contrary.
In sum there is a genuine issue of material fact whether, prior to
being told that Gant would not get the job, Thi bodeaux reasonably
bel i eved that he was opposi ng unl awful actions.

B

For pretext vel non, at issue is whether Thi bodeaux created a
mat eri al fact issue for CLECOs proffered non-retaliatory
justification for Thibodeaux’s denotion — insubordination
According to Bunting, his instructions to Thi bodeaux were issued

out of concern that a disparity between the low rating given by
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Thi bodeaux and Gant’s cl ean personnel file raised the possibility
that Gant would file a workplace discrimnation action or that
CLECOs own review board would reject Thibodeaux’s decision.
Bunting' s affidavit provides: Thi bodeaux was insubordinate “in
refusing to conply with ny direct order to redo ... @Gnt’s
evaluation to properly reflect his conpetencies as reflected in his
personnel file”; and this insubordination |l ed to the denotion.

As reflected by the foregoing discussion of the summary
judgnent record, material fact 1issues exist for whether that
justification for the adverse enploynent action was pretext. In
addition, regarding Bunting s clainmed concern about Thibodeaux’s
evaluation creating a disparity with Gant’s personnel file,
Thi bodeaux stated: CLECO had a policy that personnel files were
not to have negative nmaterials placed in them any negative
materials in the personnel files were to be expunged; Bunting was
aware of this policy; and Barnes had investigated a conplaint
agai nst Gant.

L1,

For the foregoi ng reasons, the judgnent is VACATED and this

action is REMANDED to district court for further proceedi ngs.

VACATED and REMANDED
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