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FORMAL SPECI ALI STS LTD.
Plaintiff - Appellee
V.
WLBERT LYONS INC. Etc., ET. AL
Def endant s
W LBERT LYONS, INC., doing business as Al’'s Formal War

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:01-Cv-182

Before KING Chief Judge, and JOLLY and PRADO, Circuit Judges.
PER CURI AM *

W bert Lyons, Inc., (“Lyons”) appeals fromthe district
court’s grant of default judgnent and denial of its notion to
vacate the default judgnent awarded to Formal Specialists. This

court has no jurisdiction to review the district court’s grant of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the default judgnment because Lyons filed an untinely notice of
appeal. See FED. R Aprp. P. 4(a)(1)(A.

For the first time on appeal, Lyons argues that the
conpl ai nt was confusing and anbi guous as to whether it was naned
as a party to the lawsuit. Because Lyons did not raise this
issue in the district court in either its notion to vacate or in
its subsequent pleadings, this issue will not be addressed for

the first time on appeal. See FE.D.I.C v. Mjalis, 15 F. 3d 1314,

1327 (5th Gr. 1994).

Lyons argues that the district court abused its discretion
in concluding that its failure to file an answer was willful and
intentional. Lyons argues that its failure to respond was due to
attorney error. Lyons does not renew his argunents that the
default judgnent should be vacated due to a neritorious defense
or because the judgnent was procured by fraud. Accordingly,

t hese argunents are abandoned on appeal. Yohey v. Collins, 985

F.2d 222, 224-25 (5th Gr. 1993)(deem ng argunent abandoned on
appeal by party’'s failure to argue the issue in the body of
appel l ate brief).

A district court may set aside an entry of default or
default judgnent for “good cause” under Federal Rules of Cvil

Procedure 55(c) and 60(b). See Lacy v. Sitel Corp., 227 F.3d at

291-92. This court reviews the denial of such relief for abuse

of discretion. ld. A determnation of intentional failure to
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respond is reviewed for clear error. Dierschke v. O Cheskey,

975 F.2d 181, 184 (5th Cr. 1992).

The district court did not clearly err in determning that
Lyons intentionally failed to answer the conplaint. Lyons
recei ved the conplaint which warned that an answer was required
within 20 days and that a default judgnment would be taken if no
answer was filed. See FeED. R CQv. P. 12(a). Even assum ng that
counsel drafted an untinely answer for Lyons to file, Lyons did

not act expeditiously to cure the default. See D erschke, 975

F.2d at 184. The record reflects that Lyons del ayed over nine
months fromthe date of the default judgnent to file its notion
to vacate the default judgnent. Accordingly, the district court
did not abuse its discretion in denying Lyons’ notion to vacate
the default judgnent. The judgnent of the district court is

AFFI RVED.
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