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United States Court of Appeals
Fifth Circuit

FILED

January 29, 2004
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CI RCUI T Charles %l(;lij(lbruge 1l

No. 03-50410
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

TERRY EARL STEWART,
Def endant - Appel | ant .

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. MO 02-CR-25-1

Bef ore BARKSDALE, EMLIO M GARZA, and DENNIS, G rcuit Judges.

PER CURI AM *

Terry Earl Stewart appeals his convictions, followng a jury

trial, of conspiracy to possess with intent to distribute 50 or

nmore grans of cocai ne base, possession of cocai ne base with intent

to distribute, and distribution of cocai ne base, in violation of 21

US C 88 841(a) and 846. The court sentenced Stewart to life

i nprisonnment as to the conspiracy count and 30-year prison terns as

to t

he possession and distribution counts, wth the terns to run

concurrently.

t hat

Pursuant to 5TH QR R 47.5, the court has determ ned
this opi nion should not be published and is not precedent

except under the limted circunstances set forth in 5TH QR
R 47.5.4.
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Stewart contends that the trial evidence was insufficient
to support any of his convictions. The standard for reviewing a
claimof insufficient evidence is whether “a rational trier of fact
could have found that the evidence establishes the essential

el ements of the of fense beyond a reasonable doubt.” United States

v. Villarreal, 324 F.3d 319, 322 (5th Gr. 2003) (citing Jackson v.

Virginia, 443 U S. 307, 319 (1979)). Review of the sufficiency of
t he evi dence does not include review of the weight of the evidence

or of the credibility of the witnesses. United States v. Garcia,

995 F.2d 556, 561 (5th Cir. 1993).

Stewart contends that the evidence was i nsufficient to support
his conspiracy conviction because the Governnent relied on a
“rogue’s gallery” of wtnesses who were facing drug-trafficking
charges or who had already been inprisoned for drug-trafficking
convi cti ons. The testinony of various CGovernnent w tnesses was
sufficient to support the conspiracy conviction because the
testinony established the existence of an agreenent between two or
nore persons to violate narcotics |laws, Stewart’s know edge of such

agreenent, and his voluntary participation in it. See United

States v. Peters, 283 F.3d 300, 307 (5th Cr.), cert. denied, 536
US 934 (2002); United States v. Westbrook, 119 F. 3d 1176, 1190

(5th Gr. 1997) (“uncorroborated testinony of a co-conspirator” is
sufficient as long is “not factually insubstantial or incredible”).

Stewart contends that the evidence was insufficient to support
his conviction of possession of cocaine base with intent to
distribute on Septenber 21, 2001, because no drugs were found on

his person or in his vehicle. The evidence was sufficient to
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establish to support this conviction because it showed that Stewart
and his girlfriend Latoya (or “Toyah”) ol den were stopped on the
street in a drug-trafficking area of Mdland, Texas, that cocaine
base was found on Golden’s person during this detention, and that
Stewart and Golden regularly sold cocaine base together in the

ar ea. See United States v. Fierro, 38 F.3d 761, 768 (5th Cr.

1994) (defining aiding and abetting).

Stewart argues that the evidence was insufficient to support
his distribution conviction, relating to a drug transaction on
Cct ober 10, 2001. The evidence overwhel m ngly established that
M dl and police officers sent a confidential informant (“Cl”) to
performa control | ed purchase of cocai ne base fromStewart and t hat
the CI bought from Stewart 16 “crack” cocai ne rocks wei ghing 2.84

gr ans. See United States v. Sotelo, 97 F.3d 782, 789 (5th Gr.

1996) .

Finally, Stewart argues that the district court abused its
discretion in admtting into evidence an audi ot ape and transcript
thereof fromthe Cctober 10, 2001, controlled purchase. The “poor
quality and partial unintelligibility” of the tape did not render

the tape inadm ssible, United States v. Booker, 334 F.3d 406, 412

(5th CGr. 2003) (citation omtted), and the court gave the jury
cautionary instructions regarding the poor quality of the tape.

See United States v. Stone, 960 F.2d 426, 436 (5th Cr. 1992).

The court did not abuse its discretion in admtting the tape. See

United States v. Wiite, 219 F. 3d 442, 448 (5th G r. 2000).

Stewart’s convictions are AFFI RVED.
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