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Appeal fromthe United States District Court
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Before JONES, STEWART and DENNI'S, Crcuit Judges.
PER CURI AM ~

In July 1993, Tinothy Cockrell was convicted of the
murder of Sandra Deptawa and was sentenced to death. H s
conviction and death sentence were upheld by the Texas Court of
Crim nal Appeals and the Suprene Court denied Cockrell’s petition
for awit of certiorari on direct appeal. Cockrell then filed an
application for a wit of habeas corpus in state court. The state

court filed findings of fact and concl usi ons of |aw recomrendi ng

Pursuant to 5TH QR R 47.5, the court has determined that this
opi nion should not be published and is not precedent except under the limted
circunstances set forth in 5TH QR. R 47.5. 4.
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that Cockrell’s application be denied. In Septenber 1999, the
Texas Court of Cimnal Appeals adopted the state court’s
recomendati on and denied Cockrell’s state habeas application.
Cockrell then filed a federal petition for a wit of habeas corpus
arguing that his trial counsel rendered ineffective assistance of
counsel in violation of the Sixth Arendnent. The district court
deni ed federal habeas relief and al so deni ed Cockrell’s application
for a certificate of appealability (“COA”). Cockrell now applies
to this court for a COA

After reviewing the district court’s detailed opinion
denyi ng habeas relief, we deny Cockrell’s application for a cer-
tificate of appealability.

| . BACKGROUND

On August 9, 1992, Sandra Deptawa’ s hal f-naked body was
di scovered subnerged in the bathtub of her new hone. An autopsy
reveal ed that she had been strangled to death. Her nouth had been
bound with a curtain tie and a belt had been tied around her |eft
Wi st. Scattered around the house were various itens of fenale
clothing including wonen’s underwear. Several itens were m ssing
from Deptawa’s house, including jewelry, a vacuum cleaner, a
television, and a .25 caliber handgun. Deptawa’ s car, a Mazda
RX-7, was al so mssing. The next day, the police |ocated Sandra’s
car at a public housing project and apprehended a nan who att enpted

to drive the car away. The driver, Kelly Wight, denied stealing
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the car and clained that Tinothy Cockrell had brought the car to
t he housing project. Shannon Haynes, a resident of the housing
proj ect, approached police and informed themthat Cockrell had in
fact brought the car to the housing project and had |lent himthe
car the night before. Haynes then led the police to Cockrell’s
apartnent.

Cockrell was arrested on an outstanding parole warrant
and was infornmed that he was a suspect in a capital nurder
i nvestigation. After being advised of his Mranda rights, Cockrel
spoke with San Antoni o Police Detective George Saidler. Duringthe
course of his conversation with Detective Saidler, Cockrel
confessed to robbing and killing Deptawa. Cockrell explained he
had hel ped nove Deptawa into her hone on August 7, 1992, as a
menber of a three-person noving crew, and that he returned to her
house two days later intending to steal sone of the property he had
hel ped nove. Cockrell said he needed the property in order to
support his $600-a-day cocai ne habit and that he entered Deptawa’s
house under the pretense of fixing a table that had been broken
during the nove. Cockrell admtted that he had bound and gagged
Deptawa, but he could not renenber nmuch of what had happened
because he had been high on cocaine at the tinme and had not sl ept
for three days. After listening to Cockrell’s confession,
Detective Saidler typed up a three-page statement, read it to
Cockrell, and had Cockrell sign each page in the presence of two

civilian w tnesses.
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At trial, the defense argued that Cockrell did not nurder

Sandra Deptawa and attenpted to draw the jury' s interest to other

possi bl e suspects. Hi ghli ghting an absence of any evidence at
Deptawa’s residence that incrimnated Cockrell, the defense
suggested that the w tnesses against Cockrell were |ying. The

defense al so contended that Cockrell’s confession was inproperly
obt ai ned, based on his apparent inability toread, lowl.Q scores,
and poor educational record. The defense essentially suggested
that Cockrell could not understand the facts contained in his
si gned conf essi on.

During the course of the trial, Cockrell introduced
expert testinmony from Dr. Ronnie Alexander that two |I.Q tests
gi ven Cockrell in 1973 and 1978 appeared to show himas ranking in
the | owest three percent of the population, with scores ranging
from25 to 35 on the verbal conponents of the tests and 37 to 42 on
the performance conponents. In addition, Dr. Al exander testified
that he gave Cockrell a battery of reading tests which reflected
that his readi ng conprehensi on was in the | onest one percent of the
adul t popul ati on. These factors, conbined with Cockrell’s poor
educati onal background, led Dr. Al exander to opine that Cockrell
could neither wunderstand the confession prepared by Detective
Saidler nor communicate effectively enough to have given the
statenent recorded by Saidler. In Dr. Alexander’s view, the

confession was not voluntary.
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O Cross-exam nati on, t he prosecuti on extracted
concessions fromDr. Al exander that an |.Q score in the thirties
woul d render Cockrell profoundly nentally retarded, that it was
possi bl e that Cockrell could have understood at |east part of the
statenent, and that Cockrell could also have understood a
paraphrase of his statenent.

After deliberating for | ess than one full day, the jury
returned a qguilty verdict. During the punishnment phase of the
trial, the prosecution introduced evidence regarding Cockrell’s
| engthy crimnal record, which included 13 different first-degree
fel ony convictions over a ten-year period, as well as testinony
fromtwo correctional officers who had wi t nessed Cockrell attacking
another inmate wth a conbination lock tied to a belt. The
prosecution also called Dr. John C. Sparks, a l|licensed psychia-
trist, who disputed Dr. Alexander’s interpretation of the raw
scores on the |1.Q tests given Cockrell in 1973 and 1978.
Dr. Sparks indicated that the proper nethod for interpreting raw
|. Q test scores is to cross-reference the scores wth the
subject’s chronol ogical age, and that doing so with Cockrell’s
1970's test scores resulted in a determ nation that Cockrell had a
conposite |1.Q sonewhere in the md-70's to md-80"'s during that
period. In addition, Dr. Sparks noted that the Texas Depart nent of
Crimnal Justice regularly conducts I.Q tests on inmates and that
Cockrell, while incarcerated for other offenses during the 1980s,
had I.Q test scores of 75, 86 and 93. Dr. Sparks also testified

5
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that an individual with an |I.Q score in the thirties would be
unable to care for hinself and woul d have been unable to followthe
directions that Dr. Al exander had gi ven Cockrell during the reading
tests he conducted. In conclusion, Dr. Sparks testified that
Cockrell was not nentally retarded.

The jury found, based on the Texas capital nurder speci al
i ssues, that beyond a reasonable doubt, there was a probability
that Cockrell would commt crimnal acts of violence that would

constitute a continuing threat to society, and that taking into

consideration all of the evidence, there were insufficient
mtigating circunstances to warrant a sentence of life
i nprisonnent. Cockrell was sentenced to death. Fol | owi ng

conpletion of his direct appeal and state habeas proceedings,
Cockrell filed a federal habeas petition that was denied in a
conpr ehensi ve 79-page opinion issued by the district court. Wen
the district court denied a COA, this application foll owed.
1. DI SCUSSI ON

In applying for this COA Cockrell argues that particul ar
decisions by his two attorneys at trial rendered their assistance
ineffective in violation of the Sixth Arendnent. First, Cockrell
asserts that his trial counsel should have presented evidence at
the punishnent phase of his then-current 1.Q and should have
presented testinony to rebut Dr. Sparks’s testinony regarding the

proper nethodology for determning an individual’s 1.Q I n
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addition, Cockrell argues that his trial counsel should have

present ed puni shnent phase evidence that Cockrell’s actions were

the result of “cocaine psychosis.”

A Standard for the Issuance of a Certificate of Appealability
Pursuant to the Antiterrorismand Effective Death Penalty

Act of 1996 (“AEDPA’), the Suprene Court has held that a state

prisoner has “no absolute entitlenent to appeal a district court’s

denial” of a petition for a wit of habeas corpus. See Mller-E

v. Cockrell, 537 U S. 322, 336 (2003). Bef ore a habeas appeal may

be entertained, a prisoner who is denied habeas relief by the
district court nust first obtain a COA froma circuit judge. See
id.; 28 U S.C § 2253(c)(1) (2000 & Supp. 2003) (“Unless a circuit
justice or judge issues a certificate of appealability, an appeal
may not be taken to the court of appeals.”). The COA determ nation
requires the court of appeals to undertake “an overview of the
clains in the habeas petition and [nmake] a general assessnent of
their nerits.” Mller-E, 537 US at 336. However, in making
this threshold inquiry, the Suprene Court noted that AEDPA
specifically bars the courts of appeals from undertaking *“ful

consideration of the factual or |egal basis adduced in support of
the clains.” See id. Under the Suprene Court’s readi ng of AEDPA,
to fully adjudicate the nerits of a habeas petition in denying a
COA woul d be to decide an appeal wi thout jurisdiction. See id. at

336- 37.
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In order to obtain a COA under AEDPA, a federal habeas
petitioner nust nmake “a substantial showing of the denial of a
constitutional right.” 28 U S.C. § 2253(c)(2) (2000 & Supp. 2003).
This standard is only satisfied when a petitioner denonstrates that
“Jurists of reason could disagree with the district court’s
resolution of the constitutional clains or that jurists could
conclude that the issues presented are adequate to deserve

encouragenent to proceed further.” See MIler-El, 537 U S. at 327.

Because our revi ew denonstrates that no reasonabl e juri st
coul d disagree with the district court’s well-reasoned resol ution
of Cockrell’s ineffective assistance clains and because no juri st
coul d conclude that these cl ains deserve encouragenent to proceed,
we deny Cockrell’s petition for a COA
B. Anal ysis of the District Court’s Decision

To prevail on the type of ineffective assistance cl ains
Cockrell has made, Cockrell nmust showthat his attorneys “failed to
i nvestigate or introduce [the] evidence; that this fail ure anounted
to deficient performance by his attorneys; and that he was

prejudiced by this failure.” See Johnson v. Cockrell, 306 F.3d

249, 251-52 (5th Cr. 2002) (citing Strickland v. Washi ngton, 466

U S 668, 687 (1984)). Mdreover, under the restrictions of AEDPA,
federal courts nmust defer to a decision of state courts unless the
decision was either “contrary to, or involved an unreasonable

application of, clearly established Federal |aw,” as determ ned by
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the Suprenme Court, 28 U S C 8§ 2254(d)(1), or involved *“an
unreasonabl e determ nation of the facts in |ight of the evidence
presented in the state court proceedings.” 28 U S.C. 8§ 2254(d)(2).
The district court noted that Cockrell offered no
evi dence during the state habeas proceedi ng suggesting what an |. Q.
test performed near the tinme of Cockrell’s trial would have
reveal ed. Nor did Cockrell present any evidence regardi ng what a
rebuttal expert called to discuss Dr. Sparks’s testi nony m ght have
offered. As a result, the district court concluded that Cockrel
failed to show that the state courts unreasonably applied the

deficient perfornmance and prejudi ce prongs of the Strickland test.

We agree.

Even assum ng, arguendo, that Cockrell could show that
his trial counsels’ failure to contact experts concerning (a) his
|.Q at the tine of trial and (b) potential errors in Dr. Sparks’s
testinony anounted to inadequate investigation and deficient
performance, Cockrell did not present even a scintilla of evidence

as to howthese failures prejudiced his defense. See, e.q., Mawad

V. Anderson, 143 F.3d 942, 948 (5th Gr. 1998) ("A defendant who

alleges a failure to investigate on the part of his counsel nust
allege with specificity what the investigati on woul d have reveal ed
and how it would have altered the outcone of the trial.") (internal

gquotation marks and citations omtted); Andrews v. Collins, 21 F. 3d

612, 624 (5th Gr. 1994) (to satisfy the prejudice prong of
Strickland, the def endant nust “show evi dence of sufficient quality

9
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and force to raise a reasonable probability that, had it been
presented to the jury,” a different outcone would have resulted).

Cockrell admts as nuch in his reply brief before this
court. Noting that his state habeas counsel had never done capital
wor k before this case, Cockrell acknow edges that his state habeas
petition contained no evidence outside the trial record and that
“no experts were called by the state habeas counsel to substantiate
the clains raised in the state wit especially regarding the
failure by trial counsel to produce mtigation evidence on nental
retardation, 1Q and cocai ne-induced behavior.” As petitioner
Cockrell bore the burden to prove that the state court’s deci sion,
based on the evidence before it, was an unreasonabl e application of
governing constitutional law or of the law to the facts. He did
not carry his burden.

Cockrell’s argunent regarding the potential effect of
expert testinony regarding the “cocai ne psychosis” theory suffers
from simlar problens. Wil e Cockrell’s state habeas attorney
submtted a series of articles regarding “cocai ne psychosis” and
argued that expert testinony mght have assisted the jury, he
offered no evidence that Cockrell suffered from such a disease.
Evi dence of the existence of such a disease, unacconpanied by
evi dence of the relevance of the disease to the case at hand,
cannot support a contention that Cockrell’s trial counsel rendered
i neffective assistance. Finally, Cockrell did not suggest how the
outcone of his case was prejudiced by the failure to contend that

10
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he nurdered Deptawa while allegedly suffering from cocaine
psychosi s.

Apart fromthe nerits of the argunent, as both the state
habeas court and the federal district court noted, Cockrell’s trial
attorneys testified at the state habeas proceeding that they had
legitimate, objectively reasonable, strategic reasons for not
presenting potentially doubl e-edged evi dence regardi ng Cockrell’s

al l eged history of cocaine abuse. See Kitchens v. Johnson, 190

F.3d 698, 701-03 (5th Gr. 1999) (trial counsels’ decision not to
offer evidence related to the defendant’s forced consunption of
al cohol during an abusive chil dhood did not constitute ineffective
assi stance because the evidence raised the issue of prior drug use
by the defendant); Johnson, 306 F.3d at 253 (noting that “so |ong
as the decision not to introduce doubl e-edged mtigation evidence
was based on trial strategy rather than |ack of investigation,
those questions are even less susceptible to judicial second-
guessing”) (internal quotation marks and citations omtted). G ven
Cockrell’s lengthy crimnal history and his contention throughout
the trial that he did not commt the crine, we agree wth the
district court’s determnation that the state courts did not
unr easonabl y concl ude that Cockrell’s trial counsels’ decision not
to highlight his past drug use was the product of reasonable
strategy rather than the | ack of adequate investigation.

I11. CONCLUSI ON

11
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For the reasons discussed above, Cockrell’s application
for a certificate of appealability raises no issues that are
reasonably debatable anong jurists after MIller-El and nust be

DENI ED.
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