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United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T January 21, 2004

Charles R. Fulbruge Il
Clerk

No. 03-50657
Summary Cal endar

UNI TED STATES OF ANMERI CA,

Pl ai ntiff-Appellee,
ver sus
CURTI S DARRYL NORRI S,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC Nos. A-00-CV-593-JN
A- 98- CR- 281- 2-JN

Before JOLLY, WENER, and CLEMENT, G rcuit Judges.
PER CURI AM ~

Followng a jury trial, Curtis Darryl Norris was convicted
of four charges related to the manufacture of nethanphetam ne.
The district court sentenced himto 240 nonths in prison and ten
years of supervised release. Norris filed an unsuccessful 28
US C 8§ 2255 notion to challenge this conviction and sentence.
Norris then noved this court for a certificate of appealability

(COA) to challenge the district court’s denial of his 28 U S. C

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5.4.
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8§ 2255 notion. He argued, inter alia, that counsel rendered
ineffective assistance for failure to file a direct appeal. This
court granted his COA notion in part and vacated the underlying
judgnment of the district court that denied Norris’ 28 U S. C

8§ 2255 notion as to this claim This court determ ned that the
district court “made insufficient findings on the controlling
factual question, whether Norris requested counsel to file an

appeal and whet her counsel agreed to do so.” United States v.

Norris, No. 01-50779 at 2 (5th Gr. Apr. 16, 2002). This court
t hus remanded the case to the district court so that court could
make further factual findings on this “controlling factual
gquestion.” 1d.

The district court m sunderstood this court’s previous
order. Rather than nmaking the appropriate factual findings, the
district court incorporated the sane nagi strate judge’ s report
that it had previously accepted and denied Norris a COA. The
magi strate judge’s report on which the district court relied did
not address the discrete issue delineated by the prior panel,
“whet her Norris requested counsel to file an appeal and whet her
counsel agreed to do so.” 1d.

Norris again appears before this court. He notes that it is
uncl ear whether a COA is now needed, so he noves this court for a
COA to the extent necessary. He argues that this court should
grant himrelief on his ineffective assistance claim He

alternatively argues that the district court nmade insufficient
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findings on remand and that this court should remand to the
district court for a second tinme so that the district court can
make the requisite findings. This case is before this court in
an atypical procedural posture, and it is unclear whether COA is
necessary in this case. W need not, however, resolve this issue
to di spose of this appeal.

Because the district court did not nmake the specific
findings requested by this court, it is necessary to once again
remand this case to that court for further findings “on the
controlling factual question, whether Norris requested counsel to
file an appeal and whet her counsel agreed to do so.” |d.
Accordingly, we order that this case be remanded to the district
court for further findings on this specific issue. As we noted
before, if the district court finds that counsel agreed, after
sentencing, to file a direct appeal, it has authority to grant 28
US C 8§ 2255 relief if such relief is appropriate. Norris’
nmotion for a COA on this issue is granted to the extent
necessary. W decline to rule on the issue whether counsel
rendered ineffective assistance.

COA GRANTED, TO EXTENT NECESSARY, ON | SSUE WHETHER DI STRI CT
COURT MADE SUFFI Cl ENT FI NDI NGS; CASE REMANDED FOR FURTHER FACTUAL

FI NDI NGS.
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