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David A. Seid, Attorney, National Labor Rel ations Board,
argued the cause for respondent. Wth himon the brief were
Leonard R Page, Ceneral Counsel, and Aileen A Arnstrong,
Deputy Associ ate CGeneral Counsel. David S. Habenstreit,
Attorney, entered an appearance.

I nt ervenor Tel econmuni cations International Union, Cali-
fornia Local 103, filed a notice of adoption of respondent's
brief. M Jane Lawhon and James E. Eggl eston entered
appear ances for intervenor.

Before: G nsburg, Chief Judge, and WIlianms and Garl and,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Garl and.

Garland, Grcuit Judge: Pacific Bell petitions for review of
an order of the National Labor Rel ations Board (NLRB),
whi ch found that the conpany conmmtted an unfair |abor
practice by refusing to bargain with the Tel econmuni cati ons
I nternational Union, California Local 103 | FPTE, AFL-CI O
(TIYy. Pacific Bell contends that its refusal to bargain was
justified by a good faith reasonabl e doubt regarding TIU s
authority to represent the bargaining unit's nenbers in
negotiating a new col | ecti ve bargai ni ng agreenment. Because
we find substantial evidence to support the NLRB' s concl u-
sion that Pacific Bell's doubt was not reasonable, the petition
for reviewis denied, and the Board's cross-application for
enforcenent is granted.

Pacific Bell provides tel ephone services in the State of
California. TIU has been the bargaining representative for a
unit of Pacific Bell service representatives |ocated in northern
California for approximtely twenty years. During the tine
period at issue here, TIU and Pacific Bell were operating
under a collective bargai ning agreenent that ran through
August 8, 1998. Anot her union, the Comuni cations Wrk-
ers of America (CW), represents other units of Pacific Bel
enpl oyees, including another bargaining unit of service repre-
sentati ves.

On May 30, 1997, TIU and COMA drafted a Menorandum of
Under st andi ng prescribing a two-step process by which the

TIU unit could merge with CAM.  Menorandum of Under -

standing p 2 [hereinafter MOU . Step one involved a vote by

the TTU unit to ratify the Menorandumitself. This occurred

in June of 1997. The second step was to have been a final

vote by the unit ratifying or rejecting the nmerger. The

Menor andum schedul ed this second vote for "July 31, 1998 or

as soon as practicable after a CWA determ nation that acced-

ing to a Pacific Bell request for early bargaining is in the best
interests of Union nenbers.” MMUp 2.1

The Menorandum provi ded that upon the first ratification
vote, CWA would issue TIU a tenporary charter to operate
as a OM affiliate in accordance with the ternms of the
Menorandum 1d. p 3. The tenporary charter would | ast
either until TIUs current collective bargaini ng agreenent
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expired on August 8, 1998,2 or until the second ratification
vot e, whichever occurred first. 1d. pp 3, 5. The Menoran-
dum al so outlined certain "transitional provisions" to govern
TIU and CM during the termof the tenporary charter.

Those provisions allowed TIU to participate in CM | eader -
ship activities, required TIU to pay dues to OM, and, nost
significant here, affirmed TIU s continued authority to repre-
sent its nmenbers: "During the termof the CWA tenporary

charter, .... TIU shall be solely responsible for representing
TI U bargai ning unit enployees in collective bargaining mat-
ters." Id. p 4. The Menorandum declared that if the TIU

menber shi p approved the merger in the second ratification
vote, the tenporary charter would be recalled, TIU would
cease to exist, and CMA woul d become the excl usive bargai n-
ing representative for the unit. 1d. p 5. Finally, the Meno-
randum provided: "In the event the TIU nmenbership rejects

1 The record is devoid of any indication that Pacific Bell ever
made a request for early bargai ning.

2 The Menorandum stated: "[T]he tenporary charter will extend
t hrough the August 31, 1998 expiration date of the current TIU
col l ective bargaining agreenent...." Id. (enphasis added). But

both parties to this appeal agree that the August 31 date was an
error, and that the authors of the Menorandum intended to specify
August 8, 1998--the actual expiration date of TIU s bargaining
agr eenent .
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conpletion of the TIWCAM nmerger in the second ratification

vote, .... TIUshall then remain in and continue its status
as the exclusive bargaining representative for the TIU bar-
gaining unit." 1d. p 6.

In March of 1998, COWA began bargaining with Pacific Bell
for a successor to the CM unit's collective bargaini ng agree-
ment, which was al so set to expire in August. Although
TIU s president had initially planned to attend these negoti a-
tions, she told Pacific Bell that difficulties had arisen between
TIU and CWA, and that CWA had renoved her from CWA' s
bargai ning commttee. CWA ratified a successor agreenent
for its bargaining unit in May of 1998, without the partic-
i pation of TIU.

On May 14, 1998, TIU requested that Pacific Bell begin
negotiating a successor to the TIU unit's collective bargai ning
agreement. TIU further requested certain information in
preparation for bargaining, including the unit nmenbers' pay-
roll records. In a letter dated June 3, 1998, Pacific Bel
refused TIU s requests, citing the Menorandum of Under -
standi ng between TIU and CWA and noting that a final vote
on whet her to approve the nmerger with CM had not yet
occurred:

The [Menorandun] ... clearly contenplates that the

i ssue of representation would be resol ved by a second
vote of the TIU nenbership prior to final agreenent on

a 1998 contract. On the basis of what we now know, we
believe there is clearly a question concerning representa-
tion that nust be resolved. It would be inappropriate to
begin bargaining with TIU while this question concern-
ing representation is pending. W believe this matter
nmust be resolved without delay and if there is no i medi -
ate prospect of its being resolved by the two unions, we
believe it should be resolved by the National Labor
Rel at i ons Board.

Letter fromPacific Bell to TIU, June 3, 1998.

On June 5, 1998, TIU again asked Pacific Bell to begin
negotiating the 1998 successor agreenent. That sanme day,
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Pacific Bell petitioned the NLRB for a Board-conducted
election to determine the TIU unit's proper bargaining repre-
sentative. A letter fromPacific Bell to the TIUunit's
menbers expl ained that Pacific Bell would not bargain with
TIU until the enployer's petition was resolved. Wen the
NLRB deni ed Pacific Bell's petition on August 7, 1998, Pacific
Bel| began to negotiate with TIU, and the two signed a

col l ective bargai ni ng agreenment on Septenber 8, 1998.

TIU filed an unfair |abor practice charge against Pacific
Bell on June 9, 1998, alleging that the enployer had w ong-
fully refused to bargain and to provide TIU w th bargai ni ng-
related information. The NLRB's General Counsel issued a
conplaint. Pacific Bell defended on the ground that, based
on the Menorandum of Understanding, it had a good faith
reasonabl e doubt regardi ng which | abor organi zation repre-
sented the unit's enployees. On June 11, 1999, an Adm nis-
trative Law Judge (ALJ) found that Pacific Bell had failed in
its burden of establishing reasonable doubt, and concl uded
that the enpl oyer had conmitted unfair |abor practices in
violation of sections 8(a)(1l) and (5) of the National Labor
Rel ati ons Act (NLRA), 29 U S.C. s 158(a)(1l) & (5). Pacific
Bell, No. 32-CA-16810, slip op. at 9 (N.L.R B. June 11
1999).3 On Novenber 30, 1999, the Board affirmed the
decision of the ALJ. Pacific Bell, 330 NL.RB. 31, 1999 W
1100443 (Nov. 30, 1999).

There is no dispute between the parties regarding the | aw
applicable to this case. Section 8(a)(5) of the NLRA nakes it
an unfair |abor practice for an enployer "to refuse to bargain
collectively with the representatives of his enpl oyees,” 29

3 See 29 U S.C. s 158(a) ("It shall be an unfair |abor practice for
an enployer--(1) to interfere with, restrain or coerce enployees in
the exercise of the rights guaranteed in section 157 of this title; -
[or] (5) to refuse to bargain collectively with the representatives of
his enployees...."); see also 29 U S.C. s 157 (providing, inter alia
that "[e] npl oyees shall have the right ... to bargain collectively
t hrough representatives of their own choosing").
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US. C s 158(a)(1l), a duty which includes providing such
representatives with rel evant bargaining-related information
See Detroit Edison Co. v. NLRB, 440 U. S. 301, 303 (1979);
Country Ford Trucks, Inc. v. NLRB, 229 F.3d 1184, 1191

(D.C. CGr. 2000).4 As the Suprenme Court explained in Allen-
town Mack, an enpl oyer that believes an incunmbent union no

| onger enjoys the support of the majority of its enpl oyees
may refuse to bargain with the union only if "the enpl oyer
can show that it had a 'good faith reasonabl e doubt' about the
union's majority support.” Allentown Mack Sales & Serv.,

Inc. v. NLRB, 522 U S. 359, 361 (1998); see NLRB v. Curtin
Mat heson Scientific, Inc., 494 U S. 775, 778 (1990). To

sati sfy that requirement, the enployer's doubt nust "be

based on 'objective' considerations ... supported by evidence
external to the enployer's own (subjective) inpressions.”

Al l entown Mack, 522 U.S. at 368 n.2 (enphasis onitted); see
Curtin Matheson, 494 U S at 778.

Al'l entown Mack al so sets forth the standard of review
appel | ate courts nust apply when, as was the case here, the
NLRB concl udes that an enpl oyer has not denonstrated that
it held a good faith reasonabl e doubt about the continuing
authority of a union.5 |In such cases, the court "nust decide
whet her that conclusion is supported by substantial evidence
on the record as a whole." Allentown Mick, 522 U. S. at 366.
Put differently, the Court said, the question presented for
reviewis "whether, on the evidence presented to the Board, a
reasonabl e jury could have found that [the enployer] |acked a

4 Pacific Bell does not dispute that, if it commtted an unfair | abor
practice by refusing to bargain with TIU, it also conmitted an
unfair | abor practice by refusing to provide TIUwi th the requested
i nformation.

5 Pacific Bell asserts that the ALJ did not apply the "good faith
reasonabl e doubt"™ standard, but rather required the enployer to
show that the union no |longer actually represented a najority of the
unit's enpl oyees. W disagree. The ALJ's decision is clearly
based upon his conclusion that neither the Menorandum nor the
uni ons' conduct, created any objective grounds for doubting that
TIU remai ned the authorized bargai ning representative for the
unit. See Pacific Bell, 330 NL.RB. at 31
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genui ne, reasonabl e uncertainty about whether [the union]
enj oyed the continuing support of a mgjority of unit enploy-
ees." 1d. at 367.

Pacific Bell does not assert that its good faith reasonable
doubt about TIU arose from statenments by enpl oyees that
they no | onger supported the union. Cf. Allentown Mack, 522
U S at 367-71. Instead, Pacific Bell's asserted basis for
doubting TIU s authority was the Menorandum of Under -
standing entered into by TIU and CWA, and the conduct of
the two uni ons under that Menmorandum According to Pacif-
ic Bell, those factors left it "in the position of not know ng
whi ch union [was] the appropriate representative for bargain-
ing." Pacific Bell Reply Br. at 10 (quoting Representation
Petition filed by Pacific Bell with the NLRB). However, we
see nothing in either the Menorandum or the unions' conduct
t hat woul d have caused an enpl oyer to have a good faith
reasonabl e doubt about TIU s authority, |et al one anything
that woul d cause us to doubt whether the NLRB s concl u-
sion--that Pacific Bell's alleged uncertainty was not reason-
ably based--was supported by substantial evidence.

Pacific Bell contends that, although TIU clearly retained
authority to represent the unit with respect to the existing
| abor contract, the Menorandum | eft uncertain TIU s authori -
ty to negotiate a new contract. Once the first ratification
vote (on the Menorandum) was taken, Pacific Bell asserts,
t he enpl oyer "was understandably uncertain as to which
uni on should be its bargaining partner for a [contract] that
woul d begin and remain in effect after the proposed nerger."
Pacific Bell Br. at 10. This was so, Pacific Bell argues,
because it read the Menorandum as requiring that the
second vote take place before the new contract was bar-
gained. Pacific Bell Br. at 10; see Pacific Bell Reply Br. at 2,
7.

But there was nothing "understandabl [e]" about Pacific
Bell's uncertainty, because there was nothing in the Meno-
randumto support the distinction Pacific Bell draws between
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TIU s authority with respect to the existing contract and its
authority with respect to the new one. To the contrary,

par agraph 4(C) of the Menorandum decl ared, without qualifi-
cation, that during the termof the CWMA tenporary charter,
"TIU shall be solely responsible for representing TIU bar-
gai ning unit enployees in collective bargaining mtters."
MU p 4(C) (enphasis added). And, concomtantly, it de-
clared that "CWA is not authorized to serve as collective
bar gai ni ng representative for TIU bargai ning unit enpl oyees
during the termof the tenporary charter and will not enter
any agreenent or take any action under color of such
authority without the express witten agreenent of TIU"

Id. (enphasis added).

Nor was there any reason to doubt, at the tinme Pacific Bel
refused to bargain with TIU, that the tenporary charter--
with its designation of TIU as excl usive bargai ning represen-
tative--was in effect. Paragraphs 3 and 5 of the Menoran-
dum provi ded that the termof the tenporary charter would
extend t hrough the August 8, 1998 expiration date of the
current TIU col | ective bargai ning agreenment, or through the
date of the second ratification vote, whichever occurred first.
Id. pp 3, 5. Pacific Bell refused to bargain on June 3, 1998, at
which tine the current contract was still in effect and the
second ratification vote had not yet occurred.

Pacific Bell further contends that, although the Menoran-
dum nade clear that TIU would remain as the exclusive
representative if the second ratification vote resulted in rejec-
tion of the nmerger, id. p 6, the Menorandumdid not set forth
TIU s status in the event the second vote never occurred at

all. The enployer also contends that by May of 1998, it had
| earned of "friction" devel opi ng between the unions, and that
"a date for the second vote still had not been schedul ed."

Pacific Bell Br. at 18. Al of this, the enpl oyer argues,
provi ded "substantial objective evidence" that called "into
guesti on whi ch union woul d be the appropriate bargaining
partner." 1d.

Again, we are hard pressed to see how any of these facts
could have led to reasonabl e uncertainty about TIU s status

Page 8 of 10
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on June 3, 1998, the date that Pacific Bell refused to bargain.
The Menorandumitself contenplated that the second ratifi-
cation vote would occur "on or about July 31, 1998," MM p 2,

a date still alnost two nonths in the future. Even if there
were uncertainty as to TIUs status if a second vote never
occurred, 6 June 8 was far too early for that uncertainty to
have cast any doubt upon TIU s current authority.

Nor did "friction" between the two uni ons provide any
obj ective basis for Pacific Bell to doubt TIUs authority.
Pacific Bell contends that it was "faced with a dispute be-
tween the unions,” and that it was "understandably uncertain
as to how it should proceed." Pacific Bell Reply Br. at 1.
But there never was any such "dispute" about which union
had authority to bargain for the unit. TIUtold Pacific Bell in
no uncertain ternms that it al one had bargai ning authority, see
Letter fromTlIU to CM, June 5, 1998, and CWA never told
t he enpl oyer anything to the contrary: CWM neither clained
that it had authority to bargain for the unit, nor questioned
TIU s exclusive authority to do so. ALJ H'g Tr. at 119, 146,
153. Indeed, in purporting to rely on an interunion dispute,
and in suggesting that TIU was violating its agreenment with
CWA- -an agreenment to which Pacific Bell was not a party--
by failing to schedul e the second ratification vote, the enpl oy-
er was acting at its peril. Cf. Davenport v. Int'l Bhd. of
Teansters, 166 F.3d 356, 364 (D.C. Cir. 1999) ("Managenent
shoul d neither be allowed nor required to scrutinize interna
union policies and practices too closely, and, indeed, it may
commit an unfair |abor practice if it delves too deeply into the
union's affairs.”) (quoting Mdreau v. Janes River-Qis, Inc.
767 F.2d 6, 10 (1st Gr. 1985)).

Page 9 of 10

6 We find this proposition itself to be dubious. The Menorandum

provided that the tenporary charter would expire upon the earlier
of the second ratification vote or the expiration of the current
col l ective bargai ni ng agreenent on August 8, 1998. Hence, if
August 8 passed wi thout a second vote, the tenporary charter

woul d run out, and the parties would be left with the situation that
existed prior to the charter: i.e., with TIU as the unit representa-

tive.
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Finally, Pacific Bell insists that it did not act wongfully
because, by petitioning the NLRB to resolve the issue, it
"placed the outcone, and the tinmetable for the outconeg,
conpletely out of its hands and into the hands of the NLRB."
Pacific Bell Br. at 21. But although Pacific Bell may have
had the right to file a representation petition, the lawis clear
that without a good faith reasonabl e doubt about the union's
maj ority support, the enployer did not have the right to
refuse to bargain while waiting for the NLRB to respond.
See All entown Mack, 522 U.S. at 361; CPS Chemical Co. v.
NLRB, 160 F.3d 150, 155 (3d Cr. 1998). By refusing to
bargain in the interim Pacific Bell deprived its enpl oyees of
the right "to bargain collectively through representatives of
their own choosing" during that period, 29 U S. C s 157, and
in so doing commtted an unfair |abor practice, see 29 U S. C
s 158(a) (1), (5).

IV

On "the evidence presented to the Board, a reasonable jury
could have found that [Pacific Bell] |acked a genui ne, reason-
abl e uncertainty about whether [TIU enjoyed the continuing
support of a majority of unit enployees.” Allentown Mack
522 U.S. at 367. Indeed, there is nothing in the record that
woul d have given rise to such a reasonabl e uncertainty.
Accordingly, Pacific Bell's petition for review is denied, and
the NLRB' s cross-application for enforcenent is granted.
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