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Before: WIlians, G nsburg and Sentelle, Crcuit Judges.
pinion for the Court filed by Crcuit Judge G nsburg.
Di ssenting opinion filed by Grcuit Judge Sentelle.

G nsburg, Crcuit Judge: The Western Coal Traffic
League, the Canadi an National Railway Conpany (CN), the
Burlington Northern Santa Fe Corporation, and the Burling-
ton Northern and Santa Fe Railway Company (BNSF) (col -
| ectively, BNSF) petition for review of a decision by the
Surface Transportation Board to place a 15-nonth "noratori -
um' upon the filing of railroad nmerger applications. The
Board initiated the noratorium after BNSF and CN had
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notified the Board that they planned to submit a nerger
application. BNSF argues that the Board | acks the authority

to inmpose a noratoriumupon the filing of nerger applica-
tions; by declaring the noratoriumthe Board violated its
statutory duty to consider and to rule upon nerger applica-
tions within a prescribed period of time; and that the Board's
deci sion was arbitrary and capricious. W conclude the

Board neither violated the statute nor otherw se exceeded its
authority by inposing the noratoriumand deny the petition

for review

| . Background

The railroad i ndustry has undergone a consi derabl e consoli -
dation in recent years, with the result that there remain only
four large railroads in the United States and two i n Canada.
According to the Board, the nost recent of these consolida-
tions have led to severe disruptions in service. After BNSF
and CN announced in Decenber 1999 their proposal to merge
as soon as the Board approved, the Board expressed concern
that the nerger could further exacerbate service probl ens;
the Board al so determ ned that the nerger could well be the
first in a final round of nmergers that would | eave only two
maj or lines serving all of North America.

After BNSF and CN formally notified the Board on De-
cenber 20, 1999 that they would file a nmerger application in
three to six nmonths, see 49 C.F. R s 1180.4(b), the Board
i ssued a Notice of Public Hearing and Request for Comments
on the future of the railroad industry and on the proper role
of mergers in shaping that future. See Decision, Public
Views on Major Rail Consolidations, Ex Parte No. 582 (Janu-
ary 24, 2000). The Notice indicated that, although the Board
was pronpted to consider consolidation in the railroad indus-
try in part because of the BNSF/ CN proposal, the agency
i ntended to consider the issues raised by consolidation sepa-
rately from and not as a "prejudgnment” of, the BNSF/ CN
application. The Board did not nmention in the Notice that it
m ght inpose a noratoriumupon the filing of nmerger applica-
tions. At the conclusion of the conment period, however, the
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Board announced a 15-nonth noratoriumupon the filing of
mer ger applications because

the rail community is not in a position to now undertake
what will likely be the final round of restructuring of the
North Anerican railroad i ndustry, and because [the

Board's] current rules are sinply not appropriate for
addressi ng the broad concerns associated with review ng
busi ness deal s geared to produce two transconti nenta
railroads.

Deci sion, Public Views on Major Rail Consolidations, STB Ex
Parte No. 582 (March 16, 2000); see also Corrected Deci sion,
Public Views on Major Rail Consolidations, STB Ex Parte

No. 582 (April 7, 2000). The Board stated it would use this
time to review and revise its standards for considering nerg-
er proposals. Anong the concerns raised by conmentors,

the Board noted the service disruptions that had resulted
fromprior nergers, and the decreased conpetition that could
result fromfurther consolidation within the industry. The
Board acknow edged that "hol ding up [the BNSF/ CN] merg-

er application proceeding would itself be viewed negatively by
the financial nmarkets as creating uncertainty,” but found the
potential benefits to the carriers of going forward at once on
the merger application outwei ghed by the uncertainty of
processing the application "w thout appropriate rules in place
at the beginning to govern the proceeding."

BNSF contends--in a variety of ways--that the Board may
not lawfully postpone its acceptance or its review of a railroad
merger proposal. The petitioners' central argunent and the
t hene underlying nost of its argunments is that, under the
timeline set out in 49 U S C s 11325, the Board nust accept
when proffered any nmerger application that is conplete, and
nmust deci de whether to approve the proposed nerger within
16 nmonths of receiving the application

I1. Analysis
To the extent BNSF argues that the Board | acks the

statutory authority to inpose a noratorium we review the
Board's construction of the statute under the standards estab-
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lished in Chevron U.S.A Inc. v. Natural Resources Defense
Council, Inc., 467 U S. 837, 842-44 (1984). At step one we
ask whet her the Congress "has directly spoken to the precise
guestion at issue.” 1d. at 842. |If it has, then we are bound
to "give effect to the unanbi guously expressed intent of
Congress.” 1d. at 843. |If it has not, then we proceed to step
two, and defer to the Board's interpretation of the statute so
long as it is "based on a perm ssible construction of the
statute.” I1d. Qur inquiry at step two is infornmed by the
Supreme Court's recent teaching in Food and Drug Adm nis-
tration v. Brown & WIIliamson Tobacco Corp., 120 S. C.

1291, 1300-01 (2000), that a review ng court should "exam n[e]
a particular statutory provision ... '"[in] context and with a
viewto [its] place in the overall statutory schene' ... [and]
be guided to a degree by commpn sense as to the manner in

whi ch Congress is likely to del egate a policy decision of such
econom ¢ and political magnitude to an adm nistrative agen-

cy."

If we find (as we do) that the Board has the statutory
authority to inpose a noratorium we will uphold its decision
to do so as long as it "exam ne[d] the relevant data and
articulate[d] a satisfactory explanation for its action including
a 'rational connection between the facts found and the choice
made.' " Mbtor Vehicle Mrs. Ass'n v. State Farm Mitua
Auto. Ins. Co., 463 U S. 29, 43 (1983) (quoting Burlington
Truck Lines, Inc. v. United States, 371 U S. 156, 168 (1962)).

A The Board's Statutory Authority

The main statutory direction for the Board' s revi ew of
mer ger proposals appears in 49 U S.C. ss 11324 and 11325.
In s 11324(a) the Board is instructed to begin considering a
mer ger application upon receipt of the application and to
consi der, anong ot her things, "whether the proposed transac-
tion woul d have an adverse effect on conpetition anong rai
carriers.” 49 U S.C. s 11324(b)(5). The Board nust "ap-
prove and authorize" a nerger it finds to be "consistent with
the public interest.” 49 U S.C s 11324(c).

Section 11325 instructs the Board within 30 days of receiv-
ing an application either to reject it as inconplete or, if it is
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conplete, to publish notice of the application in the Federa
Register. See 49 U S.C. s 11325(a). The Board must con-
clude its evidentiary proceedings within one year of publish-
ing the notice, and issue a final decision within 90 days of
concl udi ng the evidentiary proceedings. 1d. s 11325(b)(3).

1. The Positions of the Parties

In the Decision announcing the noratorium the Board

expl ained that it could not then adequately determn ne whet h-
er any further railroad mergers were in the public interest.
I ndeed, the Board inposed the noratoriumspecifically in
order to reviewits criteria for determining the public inter-
est. In addition to the "public interest"” nandate of
s 11324(c), the Board cited as authority for the noratorium
49 U S.C. s 721(a), which authorizes the Board to "carry out

[and] prescribe regulations in carrying out" merger pro-
ceedings, and 49 U S.C. s 721(b)(4), which authorizes the
Board, "when necessary to prevent irreparable harm [tO]
i ssue an appropriate order without regard to [certain require-
ments of the Adm nistrative Procedure Act]."

BNSF enphasi zes that s 11325 by its terns requires the
Board to adhere to a strict tinmetable; once a conplete
application is proffered--and the Board does not clai mthat
t he BNSF/ CN application will be inconplete--the Board
nmust accept and consider it pursuant to the statutory time-
line.* Because the noratorium"drains the force" of the
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* The petitioner argues that we should anal yze this case under
Chevron step one; that is, the petitioner clains that the Congress

has specifically addressed whether the Board has the authority to
i npose the noratorium See Blue Br. 21-22. Al though the dissent
guesti ons whet her Chevron applies here, see Dis. Op. 1-2, we take
the argunments as we find themand do not on our own initiative
review the agency's actions nore searchingly than the petitioners
request. See Frederick Cty. Fruit Gowers Ass'n v. Martin, 968
F.2d 1265, 1272 (D.C. Gr. 1992); see also Forester v. Consumer
Prod. Safety Commin, 559 F.2d 774, 789-90 n.22 (D.C. CGr. 1977)
(declining to apply nore stringent standard of review because,
anong ot her things, neither party argued the point). And under
Chevron step one our dissenting colleague and we are in agreenent
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deadl i nes set up in s 11325, BNSF mamintains that authority
for a noratorium mnmust cone "clearly" fromthe Congress.

As BNSF notes, none of the provisions cited by the Board
expressly authorizes the agency to i npose a noratorium upon
the filing of nerger applications. The general rul emaking
authority of s 721(a) does not "trunp" the specific require-
ments of s 11325 and, even assum ng arguendo that the
nmoratorium properly may be considered an injunctive-type
order, which BNSF di sputes, s 721(b)(4) does not relieve the
Board of any of its statutory duties except adherence to the
APA.  Finally, BNSF urges that the Board's mandate to
consider the "public interest"” does not relieve the agency of
the obligation to do so within the tine frame provided in
s 11325.

In response, the Board argues that the noratoriumis
consistent with its governing statute, understood in the Iight
of applicable case law. First, the Board notes that it has
been del egated by the Congress "exclusive and broad authori -
ty to determ ne whether rail nergers are in the public
interest"; this "broad del egation" of authority, it argues,
inplicitly carries with it the discretion to place "a tenporary
hol d" upon the recei pt of nerger applications when warranted
by "extraordi nary circunstances.” Second, the Board relies
upon several cases in which courts have upheld vari ous
agency decisions to place a noratoriumor "freeze" upon the
processi ng of applications. See, e.g., Perman Basin Area
Rate Cases, 390 U.S. 747, 777-81 (1968) (approving noratori-
umon rate proceedi ngs under s 4(d) of Natural Gas Act);

Nei ghbor hood TV Co., Inc. v. FCC, 742 F.2d 629, 634-40 (D.C
Cir. 1984) (approving interim processing procedures, pending
promul gation of final rules, including freeze upon filing of
certain applications for broadcast |icenses); Wstinghouse
Elec. Corp. v. NRC, 598 F.2d 759, 769-76 (3d Cr. 1979)
(uphol di ng two-year suspension of pending rul emaki ng and

rel ated |icensing proceedings); Krueger v. Mrton, 539 F.2d
235, 239-40 (D.C. Cr. 1976) (upholding "pause" in issuance of

that "the statute is not free of anbiguity,” and that we nust

t heref ore proceed under Chevron step two.
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coal permts as not abuse of discretion); Kessler v. FCC, 326
F.2d 673, 679-85, (D.C. Cr. 1963) (upholding "freeze" upon
acceptance of applications pendi ng adoption of new rules).

The Board argues that, like the agencies in the cited cases, it
was reasonable in inposing the noratoriumin order properly

to determ ne where the public interest lies in light of the
recent changes in the railroad industry, including increased
concentration and the service disruptions that resulted from
previ ous mnergers.

2. Resol uti on

The statute does not address the unanticipated conflict this
case presents between the process by which the Board is to
review a proposed nerger and the purposes for which the
Board is to conduct its review. Because the Congress has not
"directly spoken to the precise question at issue,"” Chevron
467 U. S. at 842, we review the Board' s resolution of that
conflict under Chevron step two. Here we take BNSF s
argunent as inmplicitly including, in the alternative, the posi-
tion that the Board's interpretation is unreasonabl e under
Chevron step two. W acknow edge that it would not be
illogical to infer that, because the Congress intended in
s 11325 to expedite the Board' s review of nerger proposals, a
noratoriumthat delays the start of that review depends upon
an unreasonabl e reading of the statute as a whole. W are
per suaded ot herw se, however, by the nunerous cases up-
hol di ng agency decisions to defer actions mandated by statute
(here, review of a proposed nerger pursuant to the timetable
in s 11325) where doing so is admnistratively necessary in
order to realize the broader goals of the same statute (here,
mai nt enance of rail service to the public and "conpetition
anong rail carriers,” pursuant to s 11324).

For exanple, in Westinghouse, the Third Crcuit consid-
ered whether the Nucl ear Regul atory Conmi ssion had statu-
tory authority to suspend for two years a rul emaki ng and a
rel ated |icensing proceeding for recycling and reusi ng spent
nucl ear fuel. See 598 F.2d 762-64. The NRC was pronpted
to halt such proceedings after President Carter issued a
policy statenent expressing concerns about the use of recy-
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cled nuclear fuel. 1d. at 764-65. The Conmi ssion also
wanted time to receive the results of two on-going studies.
Id. at 770. The petitioners argued that the Conm ssion was
bound by s 103 of the Atomi c Energy Act of 1954 (AEA),

whi ch governs the grant of commercial |icenses, to consider
the applications under a set of criteria previously established
by the Commission; that is, the agency could not issue a
moratoriumin the mddl e of an on-going proceeding. The
court agreed with the petitioners' reading of s 103 but none-
thel ess rejected their argunent, holding that the Comm s-
sion's general duty to protect the comobn defense and securi -
ty warranted its decision not to conply with the precise
requi renents of s 103

We agree with petitioners that under s 103, once an
applicant conplies with the provisions of the AEA and
Conmmi ssion rules and regul ations, the NRC nust issue a
license unless it determines that "the issuance of a
license to such person would be inimcal to the common
defense and security or to the health and safety of the
public.” But we do not believe that a finding of inimcali-
ty or nonconpliance with the applicable requirenments

has to be nade before the NRC may suspend |icense
application proceedings. This would appear to be partic-
ularly true where a noratoriumis declared to enable the
Conmi ssion to make a reasoned deci sion regarding the

rul es and regul ations that should be applied and whet her
the issuance of l|icenses would be inimcal to the common
def ense and security.

Id. at 772; see also Krueger, 539 F.2d at 239-40 (Secretary's
decision to suspend grants of coal permts consistent with
| arger objectives of statute).

Li kewi se, in Conmonweal th of Pennsylvania v. Lynn, 501
F.2d 848 (D.C. Cr. 1974), we consi dered whet her the Secre-
tary of Housing and Urban Devel opment was aut horized to
suspend several federal housing subsidy progranms in order to
study and eval uate whet her the prograns actually were
achi eving--rather than frustrating--the purposes of the Con-
gress in authorizing them The relevant provisions of the
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housi ng statutes authorized the Secretary to enter into hous-
ing contracts, directed the Secretary to issue "pertinent regu-
[ ati ons,™ and authorized the appropriation of sums necessary

to conduct the prograns. See id. at 852-53. There was no

i ndication on the face of the statutes that the Secretary could
suspend operation of the prograns. See id. at 854.

Noti ng that the suspension " 'reflects real concern about
the equity and efficiency of these progranms,’ " we asked: "(1)
whet her the Congress gave the Secretary discretion to halt

the prograns for programrel ated reasons, and (2) if so,

whet her that discretion was abused.” 1d. at 852. W then
noted that determ ning whether the Congress had vested the
Secretary with the discretion he claimed was "preemnently a
guestion of intent.”" Id. An exam nation of the rel evant
statutes and legislative history yielded a further-refined anal -
ysi s:

The real question here is whether the Secretary has the
di scretion, or indeed the obligation, to suspend the pro-
grans' operati on when he has adequate reason to believe
that they are not serving Congress's purpose of aiding
specific groups in specific ways, or are frustrating the
nati onal housing policies applicable to all housing pro-
grans. We think he has this limted discretion

Id. at 855-56. W recognized that although ordinarily the
Secretary would report to the Congress any major difficulty
he was having with a particular programand await its action
in sone situations the delay inherent in such a process may
be unt enabl e:

If the prograns are indeed di sserving congressional poli-
cy, their continued operation at normal levels for the

ni ne- nont h peri od deened necessary for their evaluation
woul d inplicate the Secretary in a massive frustration of
that policy. Commtnents made under these prograns

may obligate the federal governnent, irrevocably, to
make very substantial outlays for ... many ..

years.... A court is properly reluctant to concl ude that
Congress forbade the Secretary to withhold commit-

ments of so vast a magnitude when he has good reason to
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bel i eve that exercising his authority would be contrary to
t he purposes for which Congress authorized himto act.

Id. at 856.

In the present case, the Board believes that w thout an
opportunity to re-evaluate its standards for determ ning the
public interest, it too risks a "nmassive frustration" of congres-
sional policies, here the substantive policies prescribed in
ss 11324(b)(5) & (c). The agency's concern in Lynn is equal -
ly present in this case: forcing the Board' s hand before it is
ready to act could bring about nonentous changes in the
railroad industry, including a | oss of conpetition that may
never be restored.

BNSF woul d have the court distinguish the Iine of cases
just canvassed on the ground that the statutes in question did
not contain specific tinelines for processing applications.
True enough, but we have al so consi dered nunerous cases in
whi ch an agency failed to neet a statutory deadline; in these
cases we have simlarly considered whether the agency has
denonstrated a reasonabl e need for delay in light of the
duties with which it has been charged. As we first indicated
in Tel ecommuni cati ons Research and Action Center v. FCC,
750 F.2d 70 (D.C. Cir. 1984), the specificity of the statutory
timetable is merely one of six factors we consider when
determ ning whether a protestant is entitled to relief fromthe
agency's delay. See TRAC, 750 F.2d at 80. For exanple, the
i mportance of neeting the statutory deadline nmust be
wei ghed agai nst the effect of expedited action upon "agency
activities of a higher or conpeting priority," and the |ength of
t he del ay nmust be considered. *

* W recogni ze, of course, that unlike nost unreasonabl e del ay
cases under TRAC, this is not a mandanmus proceedi ng; BNSF s
burden is not to denonstrate that it has a "clear and indisputable
entitlenment to relief” but that the agency's interpretation of the
statute it administers is not "permssible.” The standards are
simlar, however, in that the considerations relevant in a mandanus
case based upon unreasonabl e agency delay play a part in this case
as well. The agency's defense of its interpretati on depends prinar-
ily upon the clainmed need to make a trade off between statutory
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Consider In re Barr Laboratories, Inc., 930 F.2d 72 (D.C.
Cr. 1991), which involved a 1984 anendnment to the Food,
Drug, and Cosnetic Act that required the Food and Drug
Admi nistration " '[w]ithin one hundred and ei ghty days of the
initial receipt of a [generic drug] application ... [to] approve
or disapprove the application.' " 930 F.2d at 74 (quoting 21
US. C s 355(j)(4)(A). The applicant clainmed that the FDA
had repeatedl y exceeded the 180-day deadline in processing
its applications, often taking nore than twice the tinme all owed
to process an application. See id. Despite the clear 180-day
deadline in the statute, we denied the conpany's petition for
mandanus because we sinply were not in a position to dictate
to the agency howto set its priorities:

The agency is in a unique--and authoritative--position to
viewits projects as a whole, estinmate the prospects for
each, and allocate its resources in the optiml way. Such
budget flexibility as Congress has all owed the agency is
not for us to hijack.

Id. at 76.

Simlarly, we will not dictate that the Board nust conply
with a deadline for determ ni ng whether a nerger application
isinthe public interest when it clainms, in apparent good faith,
that in its "unique--and authoritative" viewit needs tine to
reconsider its standards for evaluating the public interest.

Al though s 11325 clearly indicates a congressional intent for
the Board to conduct merger reviews expeditiously, we mnust
bear in mnd that the Board is al so charged, in review ng

nmer ger proposals, w th considering anbng other things "the

ef fect of the proposed transaction on the adequacy of trans-
portation to the public,” and "whether the proposed transac-
tion woul d have an adverse effect on conpetition anong rai

goal s--expediting nmerger review, on the one hand, and preserving
conpetition and service to the public on the other--that seemto
conflict in the circunstances of this case. |If these conflicting
ci rcunst ances nmake reasonable the Board's interpretation of its
authority to delay the processing of a nmerger application, then it
must prevail regardl ess whether the question is that posed under
Chevron step two or under TRAC.
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carriers.” 49 U S.C s 11324(b)(1), (5); see also id.

s 10101(4) (policies for regulating railroad industry include
ensuring "effective conpetition anong rail carriers” and that
rail carriers "neet the needs of the public"). As the Board
noted in announcing the noratorium increased consolidation

in the railroad industry gave rise to concerns about preserv-
ing conpetition in the industry, and the service disruptions
that have resulted from previous nergers have simlarly

given rise to concerns about the ability of carriers to neet the
needs of the public. Neither the statute nor the legislative
hi story give any indication that the Congress consi dered
conpliance with the tineline in s 11325 nore inportant than

t he substantive purposes for which the Board reviews nerger
applications. Indeed, forcing the Board to proceed pursuant

to s 11325 before it has had an opportunity to determ ne

where the public interest |lies would defeat altogether the

pur pose of the agency's review, whereas allow ng the Board

to focus for a reasonable tinme upon revising its criteria would
likely enable the Board to continue to neet its deadlines once
it resunes processing applications.

The present state of the railroad industry thus is one of
t hose "unanti ci pated circunstances" that require us to "con-
strue the relevant statutes in a manner that nost fully
ef fectuates the policies to which Congress was conmitted. "
Lynn, 501 F.2d at 857. 1In doing so, we conclude under step
two of Chevron that the Board has reasonably interpreted the
rel evant statutes to accommodate a noratori um where neces-
sary to carry out its duties to preserve conpetition and
protect the public interest. Where, as in this case, there is no
evi dence (or indeed, allegation) of bad faith on the part of the
agency, and the agency has denonstrated a reasonabl e need
for delay, "we have no reason to think that judicial interven-
tion woul d advance either fairness or Congress's policy objec-
tives." In re Barr Labs., 930 F.2d at 76.

As the TRAC cases nake clear, however, we do not grant
the agency a free pass; we expect that the Board' s effort to
devi se new standards wi Il be undertaken expeditiously, and
that the agency will resume its acceptance and revi ew of
nmerger applications pronptly at the end of the 15-nonth
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noratorium See also In re United Mne Wrkers of Aner-

ica lnt'l Union, 190 F.3d 545, 550-51, 556 (D.C. Gr. 1999)
(holding Mne Safety and Health Adm nistration viol ated
express statutory tinetable for issuing regulation but, instead
of issuing wit of mandanus, retaining jurisdiction over case
to assure final agency action w thout undue further del ay).

O herwi se, as the Board correctly acknow edged at oral argu-
ment, should BNSF bring a claimof unreasonabl e delay after
the 15 nont hs have run, the duration of the noratorium

woul d be included in calculating the ength of the agency's
delay. See Kessler, 326 F.2d at 684 & n. 10.

B. The Board's Regul atory Authority

BNSF al so chal l enges the noratoriumunder 5 U. S.C.
s 706(2) as an unauthorized, as well as an arbitrary and
capricious, exercise of the Board's decisionmaki ng authority.
It faults the Board for failing to indicate in its Notice of
Public Hearing and Request for Conmments either that it was
considering the noratoriumor that the hearing and conment
peri od described in the Notice was actually part of a "rule-
maki ng" proceeding. 1In addition, it argues that insofar as
the noratoriumis designed to maintain the "conpetitive
bal ance” within the industry while the Board re-examnes its
standards for determining the public interest, it is an inper-
m ssible attenpt by the Board to restrain conpetition. Fi-
nal |y, BNSF asserts that, assuming there is a need for
revi sed nerger standards, the Board acted arbitrarily and
capriciously in inposing the noratoriumw thout first consid-
ering: (1) its past experience in processing an application
whi | e sinultaneously pursuing a related rul emaking; (2) the
"flexible nature" of its rules regarding the determ nation of
the public interest; and (3) the need for a 15-nonth as
opposed to a shorter noratorium

In response, the Board characterizes the noratoriumas a
"procedural rule" for which it was not required to give notice
and an opportunity to coment, see Nei ghborhood TV, 742
F.2d at 638, and argues that even if it is a substantive rule,
the Board has authority under s 721(b)(4) to issue it as an
"appropriate order” wi thout regard to the APA. The Board
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further defends the noratoriumon its nerits as a reasonabl e
exerci se of the agency's authority to consider, and to devise
standards to protect, the public interest--not, as BNSF has
argued, the interests of particular conpetitors--in regulating
nergers.

Finally, invoking its "broad discretion"” to decide how best
to resolve the conplex issues that cone before it in nerger
cases, the Board explains that without a new set of standards
already in place it would have no way to detern ne whet her
an application is conplete, or to ensure that a record com
pil ed under the existing standards contains the information
that will prove necessary under the new standards. Simlar-
ly, if the Board proceeded with the application before devising
new st andards, other participants in the nerger proceeding
woul d have to respond to the BNSF/ CN proposal w thout
knowi ng the criteria under which the application ultimtely
woul d be eval uat ed.

Havi ng al ready concl uded that inposing the noratorium
was within the bounds of the Board's statutory authority, for
the sane reasons we also hold that the decision to inpose the
noratori umwas neither arbitrary and caprici ous nor ot her-
wi se i nproper. The Board provi ded anple opportunity for
public coment in its proceeding, as well as anple justifica-
tion for its decision. Gven the Board' s "special cognizance"
over the railroad industry, National Mtor Freight Traffic
Ass'n v. ICC, 590 F.2d 1180, 1185 (D.C. Cir. 1978), we wll
defer to its "informed judgrment," id., regarding the need for
the noratoriumin order to devel op new standards for deter-

m ning the public interest in merger application proceedi ngs.

[11. Conclusion
For the reasons stated above, the petition for reviewis

Deni ed.
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Sentelle, Crcuit Judge, dissenting: Congress has del e-
gated to the Surface Transportation Board the authority to
"approve and aut horize" railroad nergers in 49 U S. C
s 11324. In the controversy before us, two major railway
corporations, Burlington Northern and Santa Fe Rail way
Conmpany, and Canadi an National Railway Conpany, notified
the Board on Decenber 20, 1999, of their intention to file a
merger application in three to six nonths pursuant to a
notification requirenent inposed by the Board in 49 C F. R
s 1180.4(b). Rather than proceeding to receive the applica-
tion and process it, the Board issued a Notice of Public
Hearing and Request for Conments on the future of the
railroad industry, specifically on the role of major railroad
consol i dations, follow ng which it inposed a noratoriumon
the filing of nerger applications. The Board contends, and
the court holds, that the noratoriumis within the discretion
of the Board under the applicable statutes analyzed in the
framework of Chevron U S A Inc. v. Natural Resources
Def ense Council, 467 U S. 837 (1984). | respectfully dissent.

First, | seriously question whether Chevron provides the
appropriate framework for analysis. Under that famliar
rubric, as the Court rem nds us, we are to proceed in a two-
step anal ysis, asking in step one whether Congress "has

directly spoken to the preci se question at issue,” id. at 842;
and in step two, whether the agency's interpretation is "based
on a perm ssible construction of the statute,” id. at 843, in

whi ch case we are to defer to it. Wile we have repeatedly
applied Chevron in the context of various forms of agency
interpretation, the Supreme Court has nore recently cau-
tioned that its application should not be automatic where "an
interpretation” is "not one arrived at after, for exanple, a
formal adjudication or notice-and-coment rul emaking."
Christensen v. Harris County, 120 S. C. 1655, 1662 (2000).

Al t hough the Board undertook a notice and coment pro-
ceeding in the present case, the noratoriuminposed by the
Board does not purport to be the product of that process, but
only a hesitation while the Board conducts further notice and
comment proceedings. | therefore question the applicability
of Chevron. However, | do not contend that we nust decide
that Chevron is inapplicable, because in ny view, even if it is
applied, the noratoriumis beyond the power of the Board.
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At Chevron step one, | will concede that the statute is not
free of anbiguity. To that extent, | accept the mpjority's

statenment on its face that "[t]he statute does not address the
unantici pated conflict this case presents between the process
by which the Board is to review a proposed nerger and the

pur poses for which the Board is to conduct its review" Mj.
p. at 8. In this case that is another way of saying, "the
statute is silent as to the Board's authority to inpose a
nmoratorium and we therefore exam ne the rel evant statutory
provi sions under step two of Chevron." However, in accept-
ing that proposition, | do note that as a general matter, the
absence of a statutory grant of power is not an anbiguity or
silence on the question of whether Congress has granted such

a power. See, e.g., Adans Fruit Co. v. Barrett, 494 U S. 638,
649 (1990); Backcountry Agai nst Dunps v. EPA, 100 F. 3d

147, 150-51 (D.C. Cir. 1996); FEthyl Corp. v. EPA 51 F.3d
1053, 1060 (D.C. Gir. 1995). As we have noted repeatedly in
the past, "to suggest ... that Chevron step two is inplicated
any time a statute does not expressly negate the existence of
a clainmed adm nistrative power (i.e. when the statute is not
witten in "thou shalt not' terns), is both flatly unfaithful to
the principles of admnistrative law ... and refuted by prece-
dent." Railway Labor Executives' Ass'n v. National Media-
tion Bd., 29 F.3d 655, 670-71 (D.C. Cr. 1994) (en banc); see
al so Backcountry Agai nst Dunps, 100 F. 3d at 151; Ethyl

Corp., 51 F.3d at 1060; G, Chem and Atom c Wrkers Int’
Union v. NLRB, 46 F.3d 82, 90 (D.C. Gr. 1995); American
PetroleumlInst. v. EPA, 52 F.3d 1113, 1120 (D.C. Gr. 1995).
"[Were courts to presune a del egati on of power absent an
express w thhol ding of such power, agencies would enjoy
virtually limtless hegenony, a result plainly out of keeping
with Chevron and quite likely with the Constitution as well."
Backcountry Agai nst Dunps, 100 F.3d at 151 (internal quo-
tation marks onmitted). Therefore, | amconcerned that we

not be too facile in accepting the proposition that Congress
has left an anbiguity as to a power grant sinply by not
mentioning it. Again, however, | will accept the mgjority's
assertion of anbiguity, because |I think even accepting it does
not conpel the majority's result. That is, if we reach step
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two of Chevron and exanm ne whether the interpretation is a
perm ssible, i.e. reasonable, one, | would hold that it is not.

As | understand the rationale of Chevron, it is that Con-
gress by entrusting an anbi guous statutory provision to the
elucidating authority of an agency inplicitly delegates to the
agency the power to enter authoritative constructions for the
pur pose of acconplishing the goals of the "statutory schene
it is entrusted to adm nister."” Chevron, 467 U S. at 844, see
al so Adans Fruit, 494 U S. at 649 ("A precondition to
def erence under Chevron is a congressional del egation of
adm ni strative authority.”). In determ ning whether an inter-
pretation subjected to Chevron step two analysis is a reason-
abl e exercise of the inplicit grant created by the anbiguity,
we are to "examin[e] a particular statutory provision"” in
" '"context and with a viewto [its] place in the overall statuto-
ry schene." " Food and Drug Adnmin. v. Brown and WI -

i amson Tobacco Corp., 120 S. C. 1291, 1300-01 (2000)
(quoting Davis v. Mchigan Dep't of Treasury, 489 U S. 803,
809 (1989)).

The statutory scheme under which the Surface Transporta-
tion Board operates is not limted to directing the Board to
review nergers with the mandate to consider the public
i nterest, and authorizing the Board to promul gate regul ati ons
to acconmplish that command. As the mgjority |ays out,
Congress al so mandated that the Board is to receive filings of
merger applications, reject themif inconplete, or give notice
of their filing if conplete, within thirty days. See 49 U S.C
s 11325(a) (Supp. 111 1997). The Board then undertakes an
evidentiary proceedi ng, which it nust conclude wthin one
year of the publication of the notice. See id. s 11325(b)(3).
Lastly, the Board nust issue a final decision within ninety
days of the conclusion of that proceeding. 1d. 1In other
wor ds, Congress included very specific statutory directives
concerning the process and tinme frane for the Board to
acconplish its adjudicatory task. The fact that Congress, in
enacting these provisions, shortened the statutory review
period from31 to 16 nmonths further supports the concl usion
t hat Congress intended the nerger review process to be
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conpl eted expeditiously within the statutory deadlines. Com
pare |1 CC Term nation Act of 1995, Pub. L. No. 104-88,

s 102(a), 109 Stat. 803, 841-42 (codified at 49 U S.C. s 11325),
with Railroad Revitalization and Regul atory Reform Act of

1976, Pub. L. No. 94-210, s 402, 90 Stat. 31, 62-63.

In the interpretation before us, rather than determ ning
the application of a theretofore anbi guous provision in such a
fashion as to carry out the apparent will of Congress, the
Board appears to nme to have taken the license granted it
under Chevron as an invitation to distort the |anguage of
Congress in such a way as to defeat the unanbi guous will of
that body. G anted, Congress places deadlines only upon the
processi ng of applications once filed. See 49 U S.C
s 11325(a), (b). However, Congress also provides for the
refusal only of inconplete applications. See id. s 11325(a).
It seens to ne unreasonable to believe that Congress could
have intended to expedite all conpleted applications by dead-
lines on handling of such filed applications only to | eave the
agency with the unbridled discretion to thwart the congres-
sional mandate of expedition by the exercise of a power
nowhere expressly granted--to refuse filing in the first in-
st ance.

Despite the clarity and specificity with which Congress
articulated its wish that the nerger review process be com
pl eted expeditiously within a given series of deadlines, the
maj ority neverthel ess concludes that, in conbination, two
separate lines of judicial precedent permt the Board to
di sregard an express congressional nmandate. In one series of
cases, the Suprenme Court and we have recogni zed agency
di scretion to delay considering applications where no manda-
tory statutory deadline scheme such as the one at issue here
existed. See, e.g., Permian Basin Area Rate Cases, 390 U. S
747, 777-81 (1968) (involving only an optional five-nonth
suspensi on of proposed rates, plus the authority to reverse
rates retroactively should the agency's investigation exceed
five nmonths); Westinghouse Elec. Corp. v. NRC, 598 F.2d
759, 771-76 (3d Gr. 1979) (noting that the statute in question
was "free of close prescription ... as to how [the agency]
shal |l proceed in achieving the statutory objectives") (quoting
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Si egel v. Atom c Energy Commin, 400 F.2d 778, 783 (D.C

Cr. 1968)); Krueger v. Mrton, 539 F.2d 235, 239-40 (D.C
Cr. 1976) (containing no nmention of statutory or regul atory
deadl i nes of any sort); Pennsylvania v. Lynn, 501 F.2d 848,
854-61 (D.C. Cr. 1974) (mentioning no statutory deadline

whi ch m ght contradict the suspension in question, and recog-
ni zi ng i nstead evi dence of congressional acceptance of the
nmoratorium s legality). Notably, noreover, a nunber of the
cases cited by both the Board and the majority as supporting
the application of the same proposition here do not involve
chal l enges to the authority of the agencies in question to
freeze applications, but instead ask only whether the agencies
foll owed proper procedure or acted arbitrarily and capricious-
ly. See Neighborhood TV Co. v. FCC, 742 F.2d 629, 634-40
(D.C Cir 1984) (raising no statutory authority issue at all, but
rat her focusi ng upon whether the agency's decision to freeze
applications violated Admi nistrative Procedure Act require-
ments); Kessler v. FCC, 326 F.2d 673, 679-85 (D.C. Cir. 1963)
(mentioning no statutory or regul atory deadlines, and consid-
ering only whether the agency foll owed proper procedure or

was arbitrary and capricious in opposing an applications
freeze).

Al t hough it acknow edges that these various cases did not
i nvol ve specific timelines for processing applications, see Mj.
p. at 11, the majority neverthel ess points to another group
of cases stenm ng from Tel ecomuni cati ons Research and
Action Center v. FCC, 750 F.2d 70 (D.C. Gr. 1984) (TRAQ
i n which we have wei ghed six factors to determ ne whether to
take the extraordinary step of granting mandanus relief
wher e agencies have failed to satisfy specific statutory dead-
lines. Ganted, as the mpjority observes, in such cases, we
have previously declined to use our equitable powers to
m cr omanage an agency's efforts to balance its priorities,
even in the face of a clear statutory tinmetable. See, e.g., Inre
Barr Lab., Inc., 930 F.2d 72, 76 (D.C. Cir. 1991) (view ng the
agency delay in question as a consequence of the agency's
allocation of its budgetary resources). TRAC and Barr Labo-
ratories did not involve an agency's express interpretation of
its governing statute, however. Unlike those cases, this
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present one does not nerely involve an agency that has

sinmply failed to act within the statutory tinme franme. Rather
the Board has issued an order affirmatively asserting that
particul ar statutory provisions inplicitly delegate to it the
authority to disregard the express commands of other statu-

tory provisions as it sees fit. It is that pronouncenent, and
not nmerely the arguably inequitable consequences of the
Board's delay, that we are called upon to consider here. In

sum none of the cited precedents dictates the outcone
reached by the court today.

| also find unconvincing the argunment of the agency that it
could not accept the application because it did not have in
pl ace proper rules under which to process the same. For the
nost part, the Board has had the sanme rules since 1982.
Granted, it has expressed its intent to nodify those rul es.
VWhenever that nodification is conpleted, sonme application
wi || have been the | ast processed under the old rules, sone
other the first under the new. | see nothing other than
arbitrariness and caprice to justify requiring the present
application to fill the role of the latter rather than the forner.
| respectfully dissent.
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