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Conmmi ssion, and Nancy C. Garrison, Attorney, U S. Depart-
ment of Justice, entered appearances

Aaron M Panner argued the cause for intervenors Verizon
Tel ephone Conpanies. Wth himon the brief were Mark L.
Evans, Mchael E. G over, Edward H Shakin and Law ence
W Kat z.

Before: WIlians, Sentelle and Rogers, Circuit Judges.
pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: Petitioner dobal NAPs, Inc.
("GNAPs") seeks review of a Federal Comuni cations Com
mssion ("FCC') ruling that GNAPs' tariff for Internet-bound
traffic was facially invalid under FCC regul ati ons. GNAPs
rai ses both procedural and substantive challenges to the
FCC s order. Specifically, GNAPs contends that the FCC
violated its own rules and due process requirenments in void-
ing the tariff, msconstrued the tariff terms, and inproperly
invalidated the tariff retroactively. W hold that the FCC
did not deprive GNAPs of due process, did not exceed its
authority by invalidating the tariff, and reasonably decl ared
GNAPs' tariff unlawful. Therefore we uphold the FCC s
order and deny the petition for review.

| . Background
A Statutory & Regul atory Cont ext
1. Reci procal Conpensati on

Under Section 251(b) of the Tel ecomruni cati ons Act of
1996, | ocal exchange carriers ("LECs") are required to "es-
tablish reci procal conpensation arrangenents for the trans-
port and term nation of telecomunications.” 47 U S.C
s 251(b)(5). This neans that when a custoner of Carrier X
calls a custonmer of Carrier Y who is within the sane | oca
calling area, Carrier X pays Carrier Y for conpleting, or
"termnating,"” the call. The FCC interprets this requirenent
to apply only to local calls--that is, calls that originate and
termnate within a | ocal area. The reciprocal conpensation
requi renent "do[es] not apply to the transport or termnation
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of interstate or intrastate interexchange traffic." Inre Im
pl ementati on of the Local Conpetition Provisions in the

Tel ecom Act of 1996, 11 F.C.C. R 15,499, 16,013 p 1034 (1996)
(subsequent history omtted).

Under the Act, carriers are expected to negotiate the rate
and ternms of reciprocal conmpensation. |If the carriers are
unable to reach agreenent, they may subnit the contested
issues to arbitration by the relevant state public utility com
mssion ("PUC'). 47 US.C s 252(e)(1l). Once the PUC
approves an interconnection agreenent, it is charged with
interpreting and enforcing the agreenent, but the PUC s
determ nations are subject to reviewin federal court for
consistency with the Act. See 47 U.S.C. s 252(e)(6).

In February 1999, the FCC published an order hol di ng that
Internet-bound calls to Internet Service Providers ("I1SPs")
are not local on the theory that such traffic does not originate
and termnate in the same local calling area, and is therefore
not covered by the reciprocal conmpensation obligation. See
In re Inplenentation of the Local Conpetition Provisions in
the Tel ecom Act of 1996, Inter-carrier Conpensation for
| SP-Bound Traffic, 14 F.C. C R 3689 (1999) ("Reciproca
Compensation Ruling"). While the call to the ISP may be
| ocal, the FCC concluded that the term nating end of the cal
is actually the site reached by the Internet connection. The
FCC noted that there was no federal rule governing inter-
carrier conpensation for Internet-bound traffic, but held that
carriers would be bound to provide conpensation as provi ded
under their respective interconnection agreenents as inter-
preted by state PUCs. 1d. at 3704 p 24. The FCC al so
initiated a rul emaki ng on an appropriate federal inter-carrier
conpensation mechanism 1d. at 3707 p 28. Wiile this rule-
maki ng was underway, the affected LECs petitioned this
court for review of the FCC s decision. W vacated and
remanded the order for the Commission's failure to provide
an adequate explanation as to why Internet-bound calls were
not treated as local calls. See Bell Atlantic Tel. Cos. v. FCC,
206 F.3d 1 (D.C. Cr. 2000).
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2. Tari ff Requirenents

Under Section 201(b) of the Tel econmuni cati ons Act, al
i nterstate conmuni cati ons "charges, practices, classifications,
and regul ati ons"” nust be "just and reasonable.” 47 U S.C
s 201(b). Carriers must publish rate tariffs before they go
into effect. Published tariffs "nust contain clear and explicit
expl anatory statenents regarding the rates and regul ations."
47 CF.R s 61.2 (a). Tariffs may not "nake reference to any
other tariff publication or to any other docunent or instru-
ment." 1d. at s 61.74(a). Tariffs filed by nondom nant carri -
ers, such as GNAPs, take effect on only one day's notice.
Such tariffs receive streamined review and are presuned
awful by the Commission. Failure to conply with the rele-
vant regul atory provisions "may be grounds for rejection” of
the tariff. Id. at s 61.1(b).

B. Rel evant Facts

GNAPs is a conpetitive | ocal exchange carrier ("CLEC') in
several states. GNAPs and Intervenor Verizon, an LEC
fornmerly known as Bell Atlantic, have interconnection agree-
ments in several states. In April 1997, the two carriers
entered into an interconnection agreenent including a provi-
sion that "[r]eciprocal conpensation only applies to the trans-
port and term nation of Local Traffic" defined as "a call which
is originated and term nated within a given [Local Access and
Transport Area or "LATA'"]" in Massachusetts. The parties
did not agree as to whether the agreenent's reciprocal com
pensation provisions covered Internet-bound traffic, but
agreed to abide by the interpretation of the Massachusetts
Depart ment of Tel ecommuni cati ons and Energy ("DTE")--
t he Massachusetts PUC -of either the GNAPs-Verizon
agreement or identical |anguage in other agreenents to which
Verizon was a party.

On Cctober 21, 1998, DTE rul ed that Verizon was required
to pay reciprocal conpensation for the delivery of Internet-
bound traffic by M WrldCom Conplaint of MC Wbrld-

Com Inc., D.T.E 97-116 (Mass. D.T.E. Cct. 21, 1998). At
the tine, DTE directed Verizon to pay reciprocal conpensa-
tion to other LECs with which it had simlar agreenents
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within the state. Shortly thereafter, however, the FCC pub-
i shed the Reciprocal Conmpensation Ruling declaring that
Internet-bound traffic is interstate, not local. DTE respond-
ed on May 19, 1999 by vacating its Cctober decision and
declaring that Verizon was not required to pay reciproca
conpensation for Internet-bound traffic, but nmay be required
to pay conpensation under the interconnection agreemnent.
Conpl aint of MCI WbrldCom Inc., D.T.E. 97-116-C (Mass.
D.T.E. May 19, 1999). On February 25, 2000, after this
Court vacated the FCC s order, DTE reaffirmed its May 1999
ruling, but this ruling is the subject of ongoing litigation
Conpl aint of MCl WbrldCom Inc., D.T.E. 97-116-D (Mass.

D. T.E. Feb. 25, 2000).

On April 14, 1999, while the DTE proceedi ngs were under -
way (and before the DTE vacated its initial decision) GNAPs
filed a tariff inposing an $0.008 per mnute charge on the
delivery of all Internet-bound calls for which GNAPs "does
not receive conpensation ... under the ternms of an intercon-
nection agreenent." The tariff further provided that a carri-
er's "[flailure ... to actually conmpensate [ GNAPs] for | SP-
bound traffic as local traffic under the terns of an Intercon-
nection Agreenent shall constitute an election to conpensate
[ GNAPsS] under the terms of this Tariff."” On May 27, 1999,
GNAPs billed Verizon under this tariff over $1.7 mllion for
fifteen days of service. Verizon refused to pay.

C. The FCC Proceedi ngs

On July 8, 1999 Verizon filed a conpl ai nt agai nst GNAPS'
tariff under Section 208 of the Conmunications Act. Verizon
alleged that 1) the tariff was inconsistent with FCC rul es
i nsofar as the FCC exenpted | SPs from access charges and

provided for joint provision of access service to interexchange
carriers, 2) the tariff preenpted state determ nation of inter-

carrier conpensation for interstate Internet-bound traffic, 3)
the tariff nade Verizon an involuntary GNAPs custoner, and

4) the tariff inmposed excessive rates. Specifically, Verizon
al l eged "GNAPs has no right to circunvent the negotiation

and arbitration process that the DTE and this Conm ssion

have directed it to follow by unilaterally filing a federa
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tariff." After a status conference, the FCC directed briefing
on ten issues concerning the legality of the tariff and the
applicability of specific FCC rules, including "why G oba

NAPs filed a federal tariff and whether that was reasonable.”
In re Bell Atlantic-Delaware, Inc., E-99-22 (Aug. 19, 1999).

On Decenber 2, 1999, the FCC declared GNAPs' tariff
unl awf ul under section 201(b) and void ab initio. In re Bel
Atlantic-Delaware, Inc., et al. v. dobal NAPs, Inc., Meno-
randum Opi ni on and Order, 15 F.C C R 12,946 (1999) ("O -
der"). The FCC found that the challenged tariff provisions
violated the requirement of 47 CF.R s 61.2 that tariffs be
"clear and explicit" because "those tariff provisions condition
the inposition of charges on circunstances that were indeter-
m nate when the tariff took effect and remain indeterm nate
today." 1d. p 2. Additionally, the FCC found that the tariff
i nperm ssi bly cross-referenced anot her docunent--in this
case the interconnection agreenent between GNAPs and
Verizon--in violation of 47 CF.R s 61.74(a). The Comm s-
sion noted that at the time the tariff was filed, the parties did
not know whet her GNAPs woul d recei ve reciprocal conpen-
sation from Verizon for Internet-bound traffic because the
DTE proceedi ngs were still underway.

On January 3, 2000, GNAPs petitioned for reconsideration
of the FCC s order. GNAPs raised several argunents.
First, GNAPs argued that in basing its decision on grounds
not raised by Verizon or briefed by either party, the FCC
denied GNAPs its right to notice and due process and illegal -
ly relieved Verizon of its burden of proof. GNAPs further
argued that the FCC, by voiding the tariff retroactively,
illegally denied GNAPs just conpensation for the interstate
services it provided to Verizon. Finally, GNAPs cl ai ned t hat
the FCC s order was wong on the nmerits and the tariff was
| egal under the Act and applicable FCC regul ations.

The FCC deni ed GNAPs' petition on March 22. In re Bel
Atlantic-Delaware, Inc., et al. v. dobal NAPs, Inc., Oder on
Reconsi deration, 15 F.C.C.R 5,997 (2000) ("Reconsideration
Order"). The FCC rejected GNAPs procedural clains, ex-
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plaining that its initial O der was based on issues that were
ant ecedent to those raised by Verizon's conplaint, and there-
fore could be considered. The FCC further rejected GNAPS'
contentions that the tariff was |lawful and that GNAPs was

due conpensation for services rendered to Verizon

On March 24, 2000, GNAPs petitioned for review of both
orders.

Il. Notice

Petitioner GNAPs contends the FCC viol ated both its own
rul es and GNAPs' due process rights by basing its ruling on
| egal argunents that were not presented by either party nor
raised by the FCCin its August 1999 briefing order. Accord-
ing to GNAPs, only those issues pled to the Comni ssion are
properly before it. Therefore, GNAPs cl ai ns, the Conmi s-
sion was precluded frombasing its decision on any ot her
grounds. By doing otherw se, GNAPs clainms the FCC viol at -
ed its due process rights and the Order nmust be set aside.

The FCC s rules require that a petitioner plead "[a]ll
matters concerning a claim... fully and with specificity." 47
CFR s 1.720(a). As interpreted by the FCC, these rules
bar a conpl ai nant from amendi ng or otherw se "introduci ng
new i ssues late in the devel opnment of the case.” In re
| mpl enent ation of the Tel ecom Act of 1996, 12 F.C.C.R
22,497, 22,597 p 241 (1997). GNAPs clainms that any depar-
ture fromthose rules viol ates GNAPs' due process rights.
Specifically, GNAPs alleges that the FCC s conduct contra-
dicts the Adm nistrative Procedure Act's ("APA") require-
ment that a party "shall be tinely informed of ... the
matters of fact and | aw asserted.” 5 U. S.C. s 554(b). See
Anoco Prod. Co. v. Fry, 118 F.3d 812, 819 (D.C. Gr. 1997)
("Notice and a neani ngful opportunity to challenge the agen-
cy's decision are the essential elenents of due process.").

The lack of notice, GNAPs clains, made it inpossible for it to
respond to the argunments upon which the FCC ultimtely

made its decision. Proper notice, GNAPs cl ains, would have
enabled it "to cut its losses early on by anending its tariff."
Brief for Petitioner at 27.
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The FCC responds to GNAPs' procedural clainms by argu-
ing that it voided GNAPs' tariff based on | egal theories that
were "antecedent” to those raised by Verizon. The FCC
coul d not determ ne the reasonabl eness of the tariff wthout
determ ning what it covered, and that question was indeter-
m nate given the ongoi ng DTE proceedi ngs. W agree.
Though the precise |legal theories relied upon by the Comm s-
sion were different than those raised by Verizon, GNAPs
cannot credi bly argue that the effect of the ongoing state
proceedi ng on GNAPs' tariff and Verizon's paynment obli-
gations was not squarely before the agency. GNAPs cites
Virginia State Corp. Conmin v. Mi, 14 F.C.C.R 4744
(1999), for the proposition that in a Section 208 proceeding,
the FCC may only consider those issues briefed by the
conpl ainant. While the FCC declined to consider issues
rai sed sua sponte by Conmi ssion staff in Virginia State
Corp., it was not because the Comnm ssion | acked the authori -
ty to do so. Rather, the FCC concluded that "[i]n the
particul ar circunstances” of that case the unbriefed issues
"raised difficult and inportant issues warranting extensive
anal ysis by the parties and the Comm ssion.” 1d. at 4753 p 24
n.65. It was these "particular circunstances,”" and not the
conplainant's failure to raise particular issues standing al one,
t hat woul d have deprived the parties "a full and fair opportu-
nity" to address the issues. Id.

There is no dispute that the FCC declared GNAPs' tariff
unl awful "for reasons other than those asserted"” by Verizon
Order at p 14. This does not, however, nean that GNAPs
was deprived due process. Even assuming that the FCC
violated its own rules, GNAPs had adequate opportunity to
nmeet the charges on reconsideration. GNAPs addressed the
substance of the FCC s findings in its petition for reconsider-
ation (while claimng not to), and identified no significant
evi dence that m ght have changed the FCC s concl usions.

Unl ess we are given concrete reason to believe otherw se, we
will trust that an agency properly discharged its obligation to
reconsi der those issues presented in a petition for reconsider-
ation; "we cannot consider the reconsideration to have been a
sham" U S. Satellite Broad. Co. v. FCC, 740 F.2d 1177, 1186
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(D.C. Cr. 1984). W therefore proceed to reviewthe nerits
of the FCC s decision

I11. Merits
A St andard of Revi ew

Under the APA, a review ng court nust uphold an FCC
order unless it is found to be "arbitrary, capricious, an abuse

of discretion, or otherwise not in accordance with law." 5
US. C s 706(2)(A). This is a "deferential standard" that
"presune[s] the validity of agency action."” Southwestern

Bell Tel. Co. v. FCC, 168 F.3d 1344, 1352 (D.C. Gr. 1999).
The FCC is due substantial deference in its inplenmentation
of the Conmuni cations Act, and "even greater deference"
when interpreting its own rules and regul ations. Capita
Network Sys. v. FCC, 28 F.3d 201, 206 (D.C. Cr. 1994). A

simlar standard applies to the FCC s interpretation of tariffs.

Such interpretations should be upheld where they are "rea-
sonabl e [and] based upon factors within the Comm ssion's
expertise."” Anerican Message Centers v. FCC, 50 F.3d 35,

39 (D.C. Gr. 1995) (citation omtted). Reversing an FCC
tariff interpretation should only occur where it "is not sup-
ported by substantial evidence, or the [Conm ssion] has mnade
a clear error in judgnment."” 1d. (citation omtted).

B. The Tariff

The FCC found GNAPs' tariff to be anmbi guous and to
contain an inpermssible cross-reference. Either is a suffi-
cient ground to declare the tariff illegal. GNAPs nmaintains
that a proper reading of its tariff shows that it is not
anbi guous and does not contain an inperm ssible cross-
reference. Wereas the FCC and Verizon contend that the
tariff is conditional on another docunent--the referenced
i nterconnecti on agreenent--CGNAPs naintains that the tariff
is conditional on whether GNAPs was actually paid for carry-
ing the traffic, irrespective of the reason. GNAPs clains the
tariff is not unclear or anbiguous, as carriers will know
whet her they paid GNAPs and therefore will know whet her
the tariff applies. For the same reason, GNAPs clainms, the
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tariff should not be read to contain an inperm ssible cross-
reference in violation of 47 CF. R s 61.74(a).

The FCC clearly has the better of this argunent. 47
C.F.R s 61.74(a) provides that "no tariff publication filed
wi th the Conm ssion may nmake reference to any other tariff
publication or to any other document or instrunent." The
rel evant portion of the tariff reads: "This tariff applies to al
| SP-bound traffic for which [ GNAPs] does not receive com
pensation fromthe Delivering LEC under the terns of an
i nterconnecti on agreenment." (Enphasis added.) From
these words it is unm stakable that the application of the
tariff is contingent upon whether GNAPs is paid "under the
terns of an interconnection agreenment.” |f GNAPs receives
paynment for sone other reason, this would not satisfy the
condition, and paynment would still be due under the tariff.
The tariff, on its face, violates the FCC s rule. Any reason-
abl e construction of the tariff's |anguage would require a
customer to consult the interconnection agreenent to deter-

m ne whether the tariff applied.

The FCC al so reasonably concluded that the tariff viol ates
47 CF.R s 61.2(a) which provides that tariffs nust be clear
and explicit "[i]n order to renove all doubt as to their proper
application.” Wen GNAPs filed the tariff, the DTE pro-

ceedings were still underway. As a result, it remained un-
cl ear whether the GNAPs-Verizon interconnection agreenent
requi red conpensation for Internet-bound traffic. |If a party

coul d not know whet her conpensation was due under the

agreement, it could not know whet her any payment to

GNAPs was "under the ternms of an interconnection agree-

ment." If a party could not reasonably ascertain the "proper
application" of the tariff at the time it was filed, the tariff was
uncl ear and therefore was invalid.

DTE' s subsequent dism ssal of GNAPs' claimfor conpen-
sation under the agreenent did not "cure" its ambiguity for
several reasons. First, the FCC s O der focused on whether
the tariff was valid at the tine it was filed. GNAPs revised
its tariff on February 14, 2000, elimnating the provisions
found unlawful by the FCC. DTE s subsequent ruling could
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not retroactively cure the deficiency of the tariff in effect
prior to February 14 or affect the validity of charges GNAPs
sought to assess Verizon prior to that point. |In addition
because GNAPs appeal ed the DTE finding, that matter was

not resolved when the FCC made its determnation. Finally,
even had the DTE ruling cured the tariff's indetermnacy, it
did not elimnate the inpermssible cross-reference.

C. Statutory Structure

In a final effort to avoid the inevitable, GNAPs argues that
the FCC does not have the authority to invalidate tariffs
under Section 208, but only acts as an "adjudi cator of private
rights." AT&T v. FCC, 978 F.2d 727, 732 (D.C. Cr. 1992).
In GNAPs' view, it would be proper for the FCC to award
damages to one party or another, but not to declare a tariff
unlawful on its face. Challenges to tariffs thensel ves,
GNAPs cl ai ms, nust proceed under Sections 204 and 205,
which relate to nodifying or invalidating tariffs.

This argunent is no nore successful than GNAPs' creative
reading of its own tariff. As we noted just |ast year, Section
204 grants the FCC "quasi-legislative authority to evaluate a
carrier's proposals for new or revised rates.” H -Tech Fur-
nace Sys., Inc. v. FCC, 224 F.3d 781, 786 (D.C. Gr. 2000).
Section 208, on the other hand, grants "authority, upon
conplaint by an injured party, to adjudicate the | awful ness of
a carrier's past and present rates and practices.” 1d. It is
difficult to conceive of this case as other than an adjudication
of "the lawful ness of a carrier's ... present rates and prac-
tices."

D. Rel i ef

GNAPs argues, in the alternative, that even if the FCC was
correct to declare the tariff unlawful, the FCC erred by
"retroactively invalidating" the tariff. Watever the deficien-
cies of the tariff in this case, GNAPs argues, it is not so
deficient as to justify retroactive invalidation under the stan-
dards set forth in ICC v. Anerican Trucking Assn's, 467 U. S
354 (1984). The retroactive invalidation is not, in GNAPS'
view, "legitimate, reasonable, and direct[ly] adjunct to the
Conmmi ssion's explicit statutory power." 1d. at 365 (interna
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quotation omtted). Wile acknow edging that the FCC has

the authority to order a conplete refund of tariff overcharges,
GNAPs argues that the Commi ssion nust consider the equi-

ties before ordering such a result. See Virgin Islands Tel

Co. v. FCC, 989 F.2d 1231, 1240 (D.C. Gr. 1993); Las Cruces
TV Cable v. FCC, 645 F.2d 1041, 1047-48 (D.C. Cir. 1981).

Not only did the FCC not award GNAPs any conpensation

but it did not even bother to consider whether to exercise its
di scretion. Thus, even if the Court sides with the FCC on

the merits, GNAPs argues that a remand is necessary for the
FCC to consider whether paynent to GNAPs for services

rendered i s due.

GNAPs' argument that relief under Section 208 of the Act
cannot be retroactive in effect is clearly wong. Section 208
is designed to enable parties to obtain redress for a carrier's
violation of the Act or the FCC s regul ations. Yet insofar as
Section 208 authorizes the award of danages or other reme-
dies, it is always "retroactive"” in its application in that it wll
al ways be changi ng the econom c consequences of a carrier's
prior conduct. The renmedy here--conplete invalidation of
GNAPs' tariff--may be nore severe than consequential dam
ages, but it is no nore backward-I| ooking.

The FCC notes that it may be inappropriate for GNAPs to
have filed its tariff in the first place. The FCC has not
aut hori zed, let alone required, carriers to file tariffs for |oca
Internet-bound traffic. Instead, the Conm ssion expected
carriers to enter into interconnnection agreenents that would
set conpensation subject to state comm ssion approval .
Merely because a tariff is presumed | awful upon filing does

not mean that it is lawful. Such tariffs still rnmust conply with
the applicable statutory and regul atory requirenments. Those
that do not may be declared invalid. |ndeed, GNAPs ac-

know edges that "[a] tariff that is so plainly defective as to be
a legal nullity may be declared retroactively invalid--void ab
initio--in order to ensure that an injustice is not worked on

the affected custoners.” Brief for Petitioner at 36. That

was the case here. The FCC found that the tariff, on its face,
violated the plain neaning of the FCC s tariff regul ations and
therefore was unlawful fromthe date of issuance. This is
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sufficient to satisfy the test laid out in American Trucking
Ass'ns as the FCC voided a tariff in furtherance of a "specific
statutory mandate" to which the action was "directly and
closely tied." 467 U S. at 367. The other cases cited by
GNAPs--Virgin Islands Tel. Co. and Las Cruces TV Cabl e--

are di stinguishable, as they involved refunds for unreasonable
rates, and not a patently unlawful tariff.

VWil e we uphold the FCC s conclusion that the tariff was
void ab initio and invalid fromthe date it was published, we
have not |left GNAPs without opportunity to seek redress.

Qur hol ding today does not foreclose GNAPS' ability to seek
conpensati on under the interconnection agreenment before the

DTE as well as to seek a negotiated conpensation settl enment

with Verizon. |If this route is unsuccessful or inpractical, and
the FCC s rules make it difficult for GNAPs and ot her

carriers to obtain conpensation for Internet-bound traffic,

they may petition the FCC for a change in the Conm ssion's
rules. That GNAPs sought to gane the existing rules, and

| ost, does not nean the FCC was arbitrary and capricious in

its application of its own rules.

I V. Concl usion

For the foregoing reasons, the petition for reviewis
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