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Harold P. Coxson, Jr. was on brief for anicus curiae
Council on Labor Law Equality. M chael J. Mirphy entered
an appear ance.

Jill A Giffin, Attorney, National Labor Relations Board,
argued the cause for the respondent. Leonard R Page,
Ceneral Counsel, John H. Ferguson, Associate CGeneral Coun-
sel, Aileen A Arnstrong, Deputy Associate General Counsel
and Charles P. Donnelly, Attorney, National Labor Relations
Board, were on brief.

Crai g Becker argued the cause for intervenor Sheet Meta
Wrkers International Association, Local #359, AFL-CIO
James B. Coppess and Patrick J. Riley entered appearances.

Bef ore: Henderson, Randol ph and Garland, Circuit
Judges.

pinion for the court filed by Crcuit Judge Henderson

Karen LeCraft Henderson, G rcuit Judge: Randell Ware-
house of Arizona, Inc. (Randell) petitions for review of an
order of the National Labor Rel ations Board (NLRB or
Board) directing it to bargain with the Sheet Metal Wrkers
I nternational Association, Local #359, AFL-Cl O (Union).

The NLRB cross-petitions for enforcenment. For the reasons
stated below, we grant the petition for review and remand to
the Board for further proceedi ngs.

The facts before us are straightforward. After the Union
won a representation election, Randell filed with the Board
several objections to the election. Randell contended inter
alia (1) that numerous acts of intimdation created an at no-
sphere of coercion that reasonably tended to interfere with
the free and uncoerced choice of the enpl oyees and (2) that
other acts of interference by Union adherents and agents
affected the result of the election. See Randell Warehouse of
Ariz., Inc., 328 NL.R B. No. 153 app. at 19-20, 1999 W
554239, at *30 (July 27, 1999). The Regional Director or-
dered a hearing to consider Randell's objections. See id. at
19, 1999 W 554239, at *29. Followi ng a two-day hearing, an
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NLRB Hearing O ficer made several findings of fact and
recomendati ons regardi ng the rel evant issues.

As to Randell's first objection, the Hearing Oficer found
that a Randell enployee and Uni on supporter, Ray Enci nas,
made certain objectionable comments in two enpl oyee neet -
i ngs held by Randell to discuss unionization. 1In the first
nmeeti ng, when one enpl oyee inquired what woul d happen to
someone who crossed the picket line during a strike, Encinas
commented in Spanish that " 'they would bring sonebody
fromdown below to take care of those people.” " Id. at 21
1999 W 554239, at *33. In a second neeting, when anot her
enpl oyee asked what woul d happen to those who did not
want to becone union nenbers if the Union won the el ection
Enci nas vol unteered, again in Spanish, " 'they would have the
Chico Mafia take care of those people.” " 1d. Furthernore,
on anot her occasi on, one enpl oyee who was wearing a "Vote
No" button was told by a |l ead worker "there is people here
that beat up people that wear that."1 1d., 1999 W. 554239, at
*34. Despite these fact findings, the Hearing O ficer concl ud-
ed that, when neasured agai nst the standard governing third-
party conduct in representation elections, the three incidents
did not "formthe basis for setting aside the election" or
create "an atnosphere of confusion of [sic] fear” that "a free

1 At the hearing, a pro-conpany enployee testified that, while he
was wearing a "Vote No" button, two Union supporters told himto
"take [it] off" unless he was "l ooking for trouble.” Deferred
Appendi x (D.A.) 320. The enployee also testified that, later the
same day, when driving honme, he was boxed in by the two Union
supporters and al nost driven off the road. D.A 321-25. The
Hearing Oficer discredited this testinony, concluding that the two
pro- Uni on enpl oyees "both credi bly denied the account of the
incident as testified to by [the pro-conpany enpl oyee]” and "two
ot her credible w tnesses" corroborated the pro-Union enpl oyees
account of the event. Randell, 328 N.L.R B. No. 153 app. at 21
1999 W 554239, at *33. The Hearing Oficer did note, however,
that runors about the incident spread throughout the plant and
that a | eadman told the pro-conpany enpl oyee to " 'be careful"’
because " 'they are crazy.' " 1d. at 21, 1999 W 554239, at *33
(quoting D.A 328).
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and fair election could not have been held." Id. at 22, 1999
W 554239, at *34. Accordingly, the Hearing Oficer recom
mended that the Board overrule Randel|'s objections on this

i ssue.

Regardi ng the second objection, the Hearing O ficer found
that, before the election, as Union representatives distributed
Union literature in front of Randell's buil ding, another Union
representative photographed the enpl oyees as they accepted
or rejected the literature. See id. Mreover, the photogra-
pher took pictures of some enpl oyees' vehicles as well.

VWhen one enpl oyee asked about the purpose of the photo-
graphs, one of the Union representatives responded "It's for
t he Uni on purpose, show ng transactions that are taking

pl ace. The Union could see us handing flyers and how the
Union is being run." 1d., 1999 W. 554239, at *35.

The Hearing Oficer concluded the Union's conduct was in
viol ati on of Pepsi-Cola Bottling Co. of Los Angeles, 289
N.L.R B. 736 (1988) (holding that, absent explanation or
justification, photographing enployees while they engage in
protected activity violates National Labor Rel ations Act
(NLRA)). See id. He therefore recommended that Randell's
obj ecti on based on Uni on phot ographi ng be sustained and a
new el ecti on be held.

Randel | filed exceptions to the Hearing Oficer's recom
mendations. O relevance here, Randell argued that threats
and intimdation by Union supporters destroyed the "Il abora-
tory conditions"2 required for a representation election. Ran-
dell supported the Hearing Oficer's resolution of the photo-
graphi ng i ssue, however, arguing that a new el ecti on was
warranted on that basis and enphasizing that the photo-
graphing did not take place in an atnosphere otherw se free
of coercion.

2 CGeneral Shoe Corp., 77 N.L.R B. 124, 127 (1948) (hol ding that
representation election should be held in "laboratory . . . conditions
as nearly ideal as possible, to determ ne the uninhibited desires of
t he enpl oyees").
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The Board adopted all but one of the Hearing Oficer's
recomendations. It rejected the Hearing Oficer's concl u-
sion about the Pepsi-Cola Bottling violation, opting instead to
overrul e Pepsi-Cola Bottling. See Randell, 328 N.L.R B. No.
153, at 3, 1999 W 554239, at *4. In light of its decision, the
Board certified the Union as the collective bargaining repre-
sentative of the appropriate bargaining unit of Randell em
pl oyees. See id. at 5, 1999 W. 554239, at *7.

Randel | refused to bargain with the Union, pronpting the
Union to file an unfair |abor practice charge. The NLRB
Ceneral Counsel issued a conplaint and Randel |l answer ed.
Inits answer, Randell raised two defenses: the election was
tainted by an atnosphere of coercion and intimdation which
prevented the enpl oyees fromexercising their rights freely
and the Board erroneously applied its new phot ographi ng
rule retroactively. The CGeneral Counsel, on the other hand,
sought summary judgnent reasoning that Randell's objec-
tions could have been raised or had already been rejected in
the representati on proceedings. The Board agreed with the
Ceneral Counsel, found Randell in violation of section 8(a)(5)
and (1) of the NLRA and ordered Randell to bargain with the
Union. See Randell Warehouse of Ariz., Inc., 330 NL.RB
No. 135, at 2, 2000 W. 345407, at *2-3 (Mar. 20, 2000). This
appeal foll owed.

"On questions regarding representati on, we accord the
Board an especially 'wi de degree of discretion." NLRB v.
A J. Tower Co., 329 U S 324, 330 (1946); see also C. J.
Krehbiel Co. v. NLRB, 844 F.2d 880, 882 (D.C. Cr. 1988)
(citations omtted); Anmalgamated Cothing & Textile Work-
ers, 736 F.2d 1559, 1564 (D.C. Cr. 1984) ('the scope of our
review of the Board's decisions in cases involving certification
is extremely imted') (citing Amal gamated C ot hi ng Workers
of America v. NLRB, 424 F.2d 818, 827 (D.C. Cr. 1970)).
W will affirmthe Board' s order to bargain unless the Board
abused its discretion in overruling [an enpl oyer's] objections
in the underlying election proceeding. See C J. Krehbiel Co.
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844 F.2d at 881-82." Canadian Am Ol Co. v. NLRB, 82

F.3d 469, 473 (D.C. Gr. 1996). Yet, "[a]lthough our reviewis
deferential, we are not nerely 'the Board's enforcenent arm

It is our responsibility to exam ne carefully both the Board's
findings and its reasoning...." " General Elec. Co. v. NLRB
117 F.3d 627, 630 (D.C. Cir. 1997) (quoting Peoples Gas Sys.,
Inc. v. NLRB, 629 F.2d 35, 42 (D.C. Cr. 1980)). And,
especially significant here, "the Board cannot ignore its own
rel evant precedent but nust explain why it is not controlling.”
BB&L, Inc. v. NLRB, 52 F.3d 366, 369 (D.C. Cr. 1995) (per
curiam (citing Ceveland Constr. Co. v. NLRB, 44 F.3d 1010,
1016 (D.C. Cr. 1995)).

In Pepsi-Cola Bottling, the Board found objectionable a
uni on's vi deot api ng of enpl oyees bei ng handed union leaflets
as they left the enployer's prem ses during a union rally.
289 N.L.R B. 736. Because the enployees received no legiti-
mat e expl anation for the videotaping, the Board concl uded
t he enpl oyees coul d reasonably believe the Union was con-
tenpl ati ng some future reprisals against them and set aside
the election as interfering with the enpl oyees' right to choose
their representatives freely. See id.

The Board set aside a representation election in Mke
Yurosek & Son, Inc. as well. 292 N L.R B. 1074 (1989).
There a union representative took photographs of canpaign
activity by pro-union and anti-union enpl oyees. The repre-
sentative also told an anti-union activist "W've got it on film
we know who you guys are . . . after the Union wins the
el ection some of you may not be here.” I1d. Relying on
Pepsi -Cola Bottling, the Board again found interference with
t he enpl oyees' rights under the NLRA and ordered a new
el ection.

Here the Board, in a volte face, determ ned that union
phot ogr aphi ng of enpl oyees engaged in protected activities
during an el ection canpaign, wthout nore, does not neces-
sarily interfere with enpl oyee free choice. See Randell, 328
N.L.R B. No. 153, at 3, 1999 W 554239, at *4. At the sane
time the Board overrul ed Pepsi-Cola Bottling, it nonethel ess
declined to overrule Mke Yurosek, reasoning that photo-
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graphi ng acconpani ed by threats or coercive conduct does
interfere with enpl oyee free choice. See id., 1999 W

554239, at *5. Applying its newWy announced rule to the facts
before it, the Board found no objectionable conduct. See id.
at 5, 1999 W 554239, at *7.

Randel | argues the Board erred by failing to consider the
applicability of Mke Yurosek here. W agree.3 W have
repeatedly told the Board that "silent departure from prece-
dent” will not survive judicial scrutiny. d eveland Constr. Co.
v. NLRB, 44 F.3d 1010, 1016 (D.C. Gr. 1995); accord Glbert
v. NLRB, 56 F.3d 1438, 1445 (D.C. Gr. 1995) ("It is . .
el ementary that an agency nmust conformto its prior decisions
or explain the reason for its departure from such prece-
dent."), cert. denied, 516 U S. 1171 (1996). Here, the Hearing
O ficer found that Union supporters engaged in at |east three
separate instances of potentially threatening conduct. See
supra at 3. Moreover, runors about a fourth and graver
i ncident circulated throughout the plant. See supra note 1.

In view of these factual findings, the applicability of M ke
Yurosek is a critical issue the Board shoul d have exam ned
carefully. Yet, having announced that M ke Yurosek woul d
continue to apply, the Board failed to explain why the threat-
eni ng conduct catal ogued by the Hearing O ficer did not

anount to objectionable conduct under that case. As we have
stated before, "[without some expl anation of how the Board
reached its conclusion, we have no basis in the record upon
whi ch to eval uate whether the Board's application of[its]

rule is rational, based on substantial evidence, and consi stent
with the Board's own precedents.” Lim v. NLRB, 819

F.2d 300, 303 (D.C. Gr. 1987). Accordingly, we remand to
the Board "for further consideration and a reasoned opi nion

t hereby providing a nmeani ngful basis for judicial review un-
der 5 US.C s 706(2)." 1d.; see also Darr v. NLRB, 801

3 Randel |l also contends the Board erred in overruling the per
rul e of Pepsi-Cola Bottling and in retroactively applying the new
rule to this case. Because we remand to the Board on anot her
basis, we need not reach these objections.
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F.2d 1404, 1408-09 (D.C. CGir. 1986) (renmandi ng where Board
did not clearly explain basis for its decision).

For the reasons stated above, we grant Randell's petition
for review and remand to the Board for further proceedi ngs

consistent with this opinion.
So ordered.
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