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Before: Edwards, Chief Judge, WIIlianms and Henderson
Circuit Judges.

pinion for the Court filed by Chief Judge Edwards.

Edwar ds, Chief Judge: The National Guard Technician Act
of 1968, 32 U.S.C. s 709(b), provides that, as a condition of
civilian enploynment, technicians nust, inter alia, be nenbers
of the National Guard and hold the mlitary grade specified
by the Secretary concerned. And s 709(a) of the Technician
Act, 32 U S.C. s 709(a), specifies that persons are enpl oyed
as technicians "[u] nder regul ati ons prescribed by the Secre-
tary of the Arny or the Secretary of the Air Force." Pursu-
ant to this statutory authority, the Departnents of the Arny
and the Air Force have promul gated regul ati ons prohibiting
mlitary "grade inversion" in the National Guard. Under this
policy, the mlitary grade of a full-tinme supervisor nust equa
or exceed the mlitary grade of personnel supervised. The
grade inversion policy has been clarified to apply to persons
assigned to Wage Leader positions in the National CGuard.

In this case, the Association of Cvilian Technici ans, Texas

Lone Star Chapter 100 ("Texas-ACT"), and the Association

of Givilian Technicians, Wsconsin Chapter 26 (Arny) ("Ws-
consi n- ACT") (together, the "Unions"), the recognized coll ec-
tive bargai ning agents for technicians enployed by the Texas
National Guard and the Wsconsin National CGuard, submtted
bar gai ni ng proposals that woul d have all owed for the assign-
ment of technicians to Wage Leader positions w thout restric-
tion based on the technicians' mlitary grade. Wen the
proposal s were found to be nonnegotiable by the Ofices of
the Adjutant Ceneral, the Unions filed negotiability appeals
with the Federal Labor Relations Authority ("FLRA" or

"Aut hority").

The Authority found that the duty to bargain in good faith

did not extend to the Unions' proposals because Nationa
Quard technicians may not negotiate over mlitary aspects of
civilian technician enploynment. See Ass'n of Civilian Tech-
ni ci ans, Texas Lone Star Chapter 100, 55 F.L.R A (No. 196)

1226 (2000), reprinted in Joint Appendix ("J.A ") 10; Ass'n of
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Cvilian Technicians, Texas Lone Star Chapter 100, 56

F.L.R A (No. 63) 432 (2000) (order denying notion for recon-
sideration), reprinted in J.A 15. This concl usion was based
on the Authority's consideration of three statutory provisions:
10 U.S.C. s 976(c)(2), which prohibits bargaining with, or on
behal f of, menbers of the arned forces, concerning the terns
or conditions of their service; s 7117(a)(1) of the Federa
Servi ce Labor-Minagenent Rel ations Statute, 5 U S.C

s 7117(a) (1), which prohibits bargaining over matters incon-
sistent with any federal law;, and the aforecited s 709 of the
Technician Act. See Ass'n of Civilian Technicians, Texas

Lone Star Chapter 100, 55 F.L.R A. at 1229.

We deny the petition for review. The Unions' proposals
are outside of the duty to bargain under 5 U S.C
s 7117(a) (1), because they are inconsistent with s 709(b).
See Ass'n of Civilian Technicians, Texas Lone Star Chapter
100, 55 F.L.R A at 1229. The legislative history of s 709(b)
clearly supports the Authority's conclusion that, in requiring
civilian technicians to "[h]old the mlitary grade specified by
the Secretary," s 709(b) directs a civilian technician to occupy
amlitary grade equal to or exceeding that of subordinate
personnel. See, e.g., Ass'n of Cvilian Technicians, Mnt.
Air Chapter, 20 F.L.R A. (No. 85) 717 (1985), petition for
revi ew denied, 809 F.3d 930 (D.C. Cir. 1987) (Table). Be-
cause our decision rests principally on s 709, we need not
reach the Unions' claimthat the disputed proposals are
negot i abl e subj ects because they do not invite bargaining
over a termor condition of mlitary service in violation of 10
US C s 976(c)(2).

| . Background

The Texas and W sconsin chapters of the Association of
Cvilian Technicians represent technicians enployed by the
Texas National Guard and the Wsconsin National Guard (the
"Quards"). National Quard technicians are federal civilian
enpl oyees, but they "performeven their civilian tasks '"in a
distinctly mlitary context, inplicating significant mlitary
concerns.” " Illinois Nat'l Cuard v. FLRA, 854 F.2d 1396
1398 (D.C. Cir. 1988) (quoting New Jersey Air Nat'l Guard v.
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FLRA, 677 F.2d 276, 279 (3d Cr. 1982)). National Guard
technici ans are, thus, considered to be "dual status" enploy-
ees. See 10 U.S.C. s 10216; 32 U S.C. s 709(b). As a
prerequisite for their enploynment, technicians nmust be mem
bers of the National Guard unit in which they are enpl oyed,
maintain the mlitary grade specified for their positions, and
wear their mlitary uniforns while working. See 32 U. S.C.

s 709(b); see also Ass'n of Gvilian Technicians, Schenectady
Chapter v. FLRA, 230 F.3d 377, 378 (D.C. Cir. 2000).

On March 31, 1995, the Departnments of the Arny and the
Air Force pronul gated National Guard Regul ati on 600-25
and Air National Guard Instruction 36-102, prescribing the
Quards' mlitary inversion policy, as foll ows:

Mlitary grade inversion within the full-time work force
is not permitted. The grade inversion concept is incon-
sistent with the nature of the National Guard. The
mlitary grade of the full-time supervisor nmust equal or
exceed the mlitary grade of personnel supervised. Unit
of assignnent or service conponent of the individua

does not change this policy.

Personnel General: Mlitary Technician Conpatibility, NGR
600- 25/ AN@ 36-102 at 2-1.a. (Mar. 31, 1995), reprinted in
J.A 29, 46.

Nearly three years later, the Chief of the National Guard
Bureau for the Departnments of the Arny and the Air Force
i ssued a policy guidance, clarifying that the mlitary grade
i nversion policy applied to Wage Leaders. See Menorandum
from Steve Nel son, Director for Human Resources, Nationa
Quard Bureau, NGB-HRC 690-500 (Jan. 7, 1998), reprinted
inJ.A 27. Subsequently, in February 1999, the W sconsin-
ACT submitted the foll owi ng bargai ning proposal to the
W sconsin National Cuard:

A Wage Leader enployee shall not, as a condition of

enpl oyment, be required to hold a mlitary rank which is
equal to or exceeds the mlitary ranks of the enpl oyees
wi th whom t he Wage Leader works.
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Menor andum from Leslie J. Hackett, President, Ws. Ass'n
of Gvilian Technicians Chapter 26 Arny, to Col. Janes
Krueck, Ws. Nat'l uard-Human Resources (Feb. 2, 1999),
reprinted in J.A 21. One nonth later, the Texas-ACT
submtted a sinilar proposal:

An enpl oyee shall be eligible to apply for, to be sel ected
for, and to be appointed to, a Wage Leader position, or a
position that requires work with a Wage Leader, w thout
restriction based on whether the enpl oyee's appoi nt ment
woul d result in the Wage Leader having a military rank

bel ow t hat of any enpl oyee with whomthe Wage Leader

wor ks.

Letter from Ronald Wbb, President, Ass'n of Civilian Tech-
ni ci ans, Texas Lone Star Chapter 100, to doria Sassnhan,
Labor Rel ations Specialist, Texas Adjutant Ceneral's Dep't
(Mar. 26, 1999), reprinted in J. A 51-52.

The O fices of the Adjutant CGeneral found both proposals
to be nonnegotiable. See Menorandum from Col. Janmes A
Krueck, Director, Ws. Nat'l Quard-Human Resources (Feb.
17, 1999), reprinted in J.A 20; Letter fromJanmes D. Bishop,
Labor Rel ations Specialist, Texas Adjutant Ceneral's Dep't,
to Ronal d Webb, President, Ass'n of Civilian Technicians,
Texas Lone Star Chapter 100 (Apr. 27, 1999), reprinted in
J.A. 53. The Unions then filed negotiability appeals with the
Aut hority.

On January 14, 2000, the Authority issued a Decision and
Order dism ssing the appeals. The Unions noved for recon-
sideration, and on June 7, 2000, the Authority denied the
nmoti on for reconsideration. The Unions then filed this peti-
tion for review

Il1. Analysis
A St andard of review

Qur review of an Authority negotiability determi nation is
generally narrow. Am Fed' n of Gov't Enployees v. FLRA
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144 F.3d 85, 88 (D.C. Gir. 1998); Overseas Educ. Ass'n, Inc.
v. FLRA, 858 F.2d 769, 771 (D.C. CGr. 1988). The Federa
Servi ce Labor-Managenent Rel ations Statute entrusts the
Authority with "resolv[ing] issues relating to the duty to
bargain in good faith." 5 U S C s 7105(a)(2)(E). Review of
a final order of the Authority incorporates s 706 of the
Admi ni strative Procedure Act. See 5 U.S.C. s 7123(c).
Thus, when acting "within its authority” and "consistent with
t he congressi onal mandate,” the Authority's decision may
only be set aside if it is found to be "arbitrary, capricious, an
abuse of discretion, or otherw se not in accordance with |aw "
5 US C s 706(2)(A); Bureau of Alcohol, Tobacco and Fire-
arms v. FLRA, 464 U.S. 89, 97 & n.7, 98 n.8 (1983).
VWhen the Authority's decision does not " 'derive[ ] primari-
ly' fromits interpretation of part of its enabling statute,”
however, and when it construes statutes that it does not

adm nister, "its interpretation is not entitled to deference.”
Dep't of Treasury v. FLRA, 837 F.2d 1163, 1167 & n.5 (D.C.
Cir. 1988); see also Illinois Nat'l Guard, 854 F.3d at 1400.

In the instant case, the Authority's decision rests, in part, on
its interpretation of 10 U.S.C. s 976 and 32 U. S.C. s 709,

| egi slative enactnments that are not part of its enabling stat-
ute. "We therefore accord the FLRA' s construction of these
statutory provisions no deference, although we shall, of

course, followits reasoning to the extent that we deemit
sound."” Dep't of Treasury, 837 F.2d at 1167.

B. The proposal s at issue are outside of the duty to
bar gai n

Section 7117(a)(1) of Title 5 specifies that the duty to
bargain in good faith extends to matters "not inconsistent
with any Federal law" 5 U S.C. s 7117(a)(1). The FLRA
found that the Unions' proposals are inconsistent with
s 709(b) of the Technician Act, 32 U.S.C. s 709(b). W
agr ee.

Subsections 709(b)(2) and (3) of the Technician Act state
that National Guard technicians nust be nenbers of the
Nati onal Guard and hold the mlitary grade specified by the
Secretary concerned for that position, that is, the mlitary
grade specified by the Secretary of the Army or the Secre-
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tary of the Air Force. These two subsections were contai ned
ins 202 of HR 2, a bill proposed "to strengthen the Reserve
conmponents of the Arned Forces, and clarify the status of

Nati onal Guard technicians,” as originally introduced. HR
Rep. No. 90-13, at 1, 101-02 (1967). |In Title Il, which
addressed the status of National Cuard technicians, the bill as
reported anended clause (b) of s 709 as foll ows:

Except as prescribed by the Secretary concerned, a
techni ci an enpl oyed under subsection (a) shall, while so
enpl oyed, be a nenber of the National Guard and hold

the mlitary grade specified by the Secretary concerned
for that position.

Id. at 101-02. In the Report acconpanying the original bill

the Conmittee on Arned Services observed that "[c]|ause (D)
convert[ed] to a statutory requirement” that which had | ong

been the practice of the Secretary concerned, nanely "to
designate certain positions as 'officer positions,' others as
"enlisted positions,' which [could] be filled only by individuals
who hold the appropriate grade in the National Guard." 1d.

at 58. The Committee recognized the "high correlation be-

tween the duties of the technician in his mlitary and civilian
capacities," and concluded that,

[i]n the interest of efficiency and discipline, a mlitary
commander should not be a civilian subordinate of a

menber of his unit. Such inversions may be prevented

by authorizing the Secretary concerned to establish the
mlitary grade required for enploynment in a particul ar
technici an position. Proposed 32 U.S.C. s 709(b) of the
bill would so provide.

Id. at 58-59 (enphasis added).

In the Fall of 1967, the Committee on Arned Services,
considering HR 2, agreed to defer action on the section
addressing the status of National Guard technicians until the
second session of the 90th Congress. Senate Comm on
Armed Services, 90th Cong. 1967-68 Legislative Cal endar, at
25 (July 22, 1968). During the second session, the Conmittee
reported S. 3865, the National Guard Technician Act of 1968.
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S. Rep. No. 90-1446 (1968). As with Title Il of HR 2, a
purpose of the bill was to clarify the technicians' |egal status.
Id. at 1. Inportant for present purposes, s 709 clause (b) of

S. 3865 was identical to that contained in HR 2. 1d. at 40-
41. The Report acconpanying S. 3865 expressed the firm

view that "technicians who are required to be mlitary nem

bers of the National Guard should occupy a mlitary position
which is conpatible with their civilian technician position.”

Id. at 20.

The | egislative history underlying s 709(b) underscores
three points. First, Congress found conpatibility require-
ments to be essential to mlitary "efficiency and discipline.”
Second, Congress intended to nmaintain the long-tine practice
of the Secretary "to designate certain positions” to "be filled
only by individuals who hold the appropriate grade in the
Nati onal Guard."” Third, in requiring National Guard techni-
cians to "[h]lold the mlitary grade specified by the Secretary
concerned,"” s 709(b) ainms, inter alia, to preserve the "high
correl ation between the duties of the technician in his mlitary
and civilian capacities." Because the Unions' proposals are at
odds with these purposes, they are "inconsistent with [a]
Federal |aw' and, consequently, outside the duty to bargain
under s 7117(a)(1l). See, e.g., Ass'n of Gvilian Technicians,
Mont. Air Chapter, 20 F.L.R A at 723-27 (exam ning | egisla-
tive history of s 709 and reaching sanme result).

In short, under the Technician Act, it is clear that a
Nati onal Guard technician "nmust" "hold the mlitary grade
specified by the Secretary concerned for that position," and
that this requirenment includes holding a grade that is consis-
tent with the nmlitary grade inversion policy. |1t also appears
undi sputed that the Departnments of the Arny and the Air
Force, inplenenting the decision of the Secretaries, specified
that there could be no grade inversion in technician Wage
Leader positions. The Authority was therefore fully warrant-
ed in finding that the Unions' proposals were nonnegoti abl e
under s 7117(a)(1).

The Unions point out that the Authority did not find that
s 709(b) grants the agency unfettered discretion to determne
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mlitary grades. See Ass'n of Civilian Technicians, Texas

Lone Star Chapter 100, 56 F.L.R A. at 434 n.4. They assert,
additionally, that because statutes granting agencies discre-
tion, but not unfettered discretion, are not bars to negotiation
see, e.g., Dep't of Veterans Affairs, Veterans Adm n. Med.

Cr., Veterans Canteen Serv., 44 F.L.R A (No. 16) 162, 163-

65 (1992), their proposals are not prohibited by s 709. This
argunent m sses the point.

Bar gai ning over the mlitary grade inversion policy is in-
consistent with a federal law That, by itself, nakes the
proposal s nonnegotiable. The Authority made this absolutely
clear when it held that, with regard to a matter that m ght
ot herwi se be negotiable as a "condition of enploynent,"
"bargaining will neverthel ess be foreclosed if a proposal is
inconsistent with law." Ass'n of Gvilian Technicians, Texas
Lone Star Chapter 100, 55 F.L.R A at 1229, reprinted in J. A
13. Further, in its order denying the notion for reconsidera-
tion, the Authority enphasized that the Unions' proposals are
"outside the duty to bargain without regard to whether they
are ... within the sole discretion of an agency." Ass'n of
Cvilian Technicians, Texas Lone Star Chapter 100, 56
F.LLR A at 434, reprinted in J.A 17 (enphasis and ellipsis in
original). W can find no fault with these hol di ngs.

The Unions contend that the Authority's decision goes too
far in suggesting that any proposal affecting the "mlitary
aspects of technician enploynent” is outside of the duty to
bargain. There is nmerit in this contention, but we need not
address the issue. The Authority is correct that the disputed
Uni on proposals are "inconsistent with | aw' and, therefore,
beyond the bounds of perm ssible bargaining. W deny the
petition for review on this ground al one.

[11. Conclusion
The petition for review is hereby denied.

So ordered.
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