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Before: Sentelle and Rogers, Circuit Judges, and
Wl liams, Senior Circuit Judge.

pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: El Conejo Anmericano of Texas, Inc.
and its officers, Raynond D. Sena and his son, Daniel Sena,
(collectively "El Conejo") petition for review of the July 28,
2000 decision of the Federal Mtor Carrier Safety Adm nis-
tration ("FMCSA"), denying their application for registration
as a notor common carrier of passengers pursuant to 49
US. C s 13902. W deny the petition

El Conej o contends that the FMCSA' s determ nation that
it and its officers are unfit ignores their past conpliance with
the safety fitness rating nmethodol ogy approved by this court
and is arbitrary, capricious, and unsupported by substanti al
evi dence. Specifically, referencing Departnent of Transpor-
tation v. 1CC, 733 F.2d 105 (D.C. GCir. 1984), and Wl kett v.
ICC, 710 F.2d 861 (D.C. Cir. 1983), El Conejo mnmintains that
the standards applied by the Interstate Conmmerce Comm s-
sion ("I CC') continue to govern and that the FMCSA fail ed
to apply them This contention raises the threshold question
whet her the FMCSA i s bound by the decisions of its prede-
cessor agency, the ICC. The FMCSA does not address this
point inits brief, maintaining instead that "[t]he statute [49
U S.C. s 13902] does not confine exam nation of a registration
application to an applicant's fitness ratings or restrict the
agency's consideration to matters presented by the appli-
cant." Resp't's Br. at 15. Utimtely, we conclude that it is
unnecessary to resolve the binding nature of |1CC decisions in
thi s appeal

El Conejo's contention depends on the foll ow ng reasoni ng.
Prior to Congress's enactnent of the I CC Term nation Act of
1995, Pub. L. No. 104-88, 109 Stat. 803 (1995) (codified as
anended in scattered sections of 49 U S.C.), the ICC con-
trolled the granting of certificates authorizing the provision of
transportation as a notor conmon carrier, pursuant to 49
US. C s 10922(b)(1) (repealed 1995), and formulated a five-
factor test for evaluating the extent to which past safety
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violations could preclude a nmotor carrier |license. Under the
five-factor test, the |ICC considered:

(1) [t]he nature and extent of ... [the carrier's] past
violations, (2) the mtigating circunmstances surrounding
the violations, (3) whether the carrier's conduct repre-
sents a flagrant and persistent disregard of [the] Com
m ssion's rules and regul ations, (4) whether it has nade
sincere efforts to correct its past m stakes, and (5)
whet her the applicant is willing and able to conport in
the future with the statute and the applicable rules and
regul ati ons thereunder

Dep't of Transp., 733 F.2d at 110 (quoting Curtis, Inc. v. ICC,
662 F.2d 680, 687-88 (10th G r. 1981) (quoting Associ at ed
Transp., Inc., Extension-TVA Plant, 125 M C C. 69, 73

(1976))). In the ICC Term nation Act, Congress abolished

the 1CC and transferred its authority to certify notor com

nmon carriers to the Departnent of Transportation. See Pub

L. No. 104-88, ss 101, 103, 109 Stat. at 804, 880-84. 1In so
doi ng, Congress replaced s 10922, the ICC s notor carrier
certifying provision, with s 13902, a substantially simlar
provi sion, under which the Departnent of Transportation
oversees the registration of notor carriers. See id. s 103,
109 Stat. at 880-84. The ICC Term nation Act, however, also

i ncl uded a savings provision, which provided that the ICC s

| egal docunents, orders, determnations, rules, and regul a-
tions "shall continue in effect according to their ternms unti
nodi fi ed, term nated, superseded, set aside, or revoked in
accordance with law by ... an[ ] authorized official, a court of
conpetent jurisdiction, or operation of law "™ 1d. s 204, 109
Stat. at 941-93. The Departnent of Transportation, acting

t hrough t he Federal H ghway Adninistration, recognized

pursuant to this savings provision, the continuing legal vitali-
ty of I1CC decisions; it gave public notice that it interpreted
t he savings provision to cover "all |egal documents of the I1CC
that were issued or granted by an official authorized to effect
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such docunent. ... Continuation of the Effectiveness of
Interstate Conmerce Comm ssion Legal Docunents, 61 Fed.

Reg. 14,372 (1996); see also Registration of For-hire Motor
Carriers, Property Brokers, and Freight Forwarders, 63 Fed.

Reg. 7,362, 7,363 (1998); Ceneral Jurisdiction over Freight
Forwar der Service, 62 Fed. Reg. 4,096, 4,097 (1997). \While

the entity responsible for overseeing notor carrier safety
functions has shifted within the Departnent,1 there is no

i ndi cation that any of these entities has revised or repudiated
| CC decisions on notor carrier registration.

Because of the substantial simlarity between the statutory
registration provisions of the ICC and its successor and the
continuing vitality of 1CC decisions, EIl Conejo, in effect,
woul d have the court hold that the FMCSA could not nodify,
wi t hout explicit explanation, the ICC s decisions setting forth
a five-factor test for the consideration of past violations in
granting notor carrier registration. Cf. Atchison, Topeka &
Santa Fe Ry. Co. v. Wchita Bd. of Trade, 412 U.S. 800, 808
(1973); Brusco Tug & Barge Co. v. NLRB, 247 F.3d 273, 278
(D.C. CGr. 2001). The court need not resolve this issue now,
however. Assuming that the FMCSA is bound by ICC
decisions interpreting its substantially simlar registration
provi sion and should have applied the ICC s five-factor test
does not change the result in this appeal.

The court must uphold the FMCSA's decision unless it is
"arbitrary, capricious, an abuse of discretion, or otherw se not
in accordance with law" 5 U S.C. s 706(2)(A). "[I]f satisfied
that the agency has taken a hard | ook at the issues with the

1 Initially, the Federal H ghway Adm nistration, in the Depart-
ment of Transportation, had the duty to oversee notor carrier
safety; this duty was briefly shifted to the Ofice of Mdtor Carrier
Safety in the Departnent in 1999, Oganization and Del egation of
Powers and Duties; Recission of Delegation to the Adm nistrator,
Federal H ghway Admi nistration and Redel egation to Director,
Ofice of Motor Carrier Safety, 64 Fed. Reg. 56,270 (1999). Shortly
thereafter, Congress established the FMCSA as an admi ni stration
within the Departnment and shifted notor carrier safety functions to
it. Mtor Carrier Safety Inprovenent Act of 1999, Pub. L. No.
106- 159, s 101, 113 Stat. 1748, 1750-52 (1999).
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use of reasons and standards, the court will uphold its find-

i ngs, though of less than ideal clarity, if the agency's path
may reasonably be discerned...."” Hall v. MLaughlin, 864

F.2d 868, 872 (D.C. Gr. 1989) (quoting G eater Boston Tel evi -
sion Corp. v. FCC, 444 F.2d 841, 851 (D.C. Gr. 1970)).

Al t hough the FMCSA did not explicitly articulate the five-
factor test, it considered each of its factors in concluding that
El Conejo did not neet the statutory standard for notor

carrier registration. As to the first and third factors, the
FMCSA took into account State court findings of M. Ray-

nmond Sena's and El Conejo's violations of a stipulation en-
tered into with the New Mexico Attorney General in a

proceedi ng before the New Mexico Public Safety Conm ssion

with regard to M. Raynond Sena's operation of another bus
conmpany. It also had a report fromits field staff regardi ng
El Conejo's limted cooperation in the inspection of its equip-
ment, evidence provided by the New Mexico Attorney Cener-

al's office of several safety violations that occurred under the
managenment of M. Raynond Sena in the operation of anoth-

er bus conpany, as well as protests fromthe general public.

As to the remaining factors, the FMCSA had affidavits
submtted by El Conejo attenpting to mtigate this evidence

of past safety violations. FMCSA al so evaluated the fact that
M. Raynond Sena's son, Daniel Sena, was president of El

Conej o, concluding that M. Raynond Sena was actually in
charge of the daily operations of El Conejo. In addition,
FMCSA consi dered El Conejo's predecessor's "Satisfactory”
safety rating and El Conejo's descriptions of its future safety
policies as evidence of future conpliance. Further, in deny-
ing the application, the FMCSA specifically found "evi dence

of [M. Raynond Sena's] general disregard for safety re-

qui rement s" and an absence of "the requisite intent and
ability" to maintain conpliance with safety standards notwth-
standing "finely worded statenents of policy and procedure

put forward on their behalf." FMCSA Order at 5, 9 (July 28,
2000) .

Thus, although the FMCSA did not articulate the five-
factor test, it did adhere to it. |I|ndeed, rather than contend
that the FMCSA's failure to articulate the five-factor test was
arbitrary and capricious despite its substantive adherence to
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the test, El Conejo instead seeks to have this court reweigh
the evidence. El Conejo had an opportunity to have the

evi dence rewei ghed in an adm nistrative appeal, see 49 C.F.R
s 365.111, but did not pursue such an appeal. The question
before the court is whether FMCSA' s concl usi on was reason-
able, as the court's role is not to reweigh the evidence. See
Sec'y of Labor v. Keystone Coal Mning Corp., 151 F.3d 1096,
1104 (D.C. Cir. 1998); see also Throcknorton v. Nat'l Transp.
Safety Bd., 963 F.2d 441, 444 (D.C. Cir. 1992). Based on the
evi dence before it, the FMCSA reasonably concl uded that El
Conej o would not conply with safety fitness standards in the
future in light of evidence of its inability to conply with the
stipulation it entered into with the New Mexi co Attorney
Ceneral, its failure to conply with the tenor of the agency's
i nspection order, and numerous past safety violations.

El Conejo's remai ning contentions are neritless. The plain
terns of s 13902 contenpl ate the considerati on of evidence
beyond past conpliance with the safety fitness rating nethod-
ol ogy under s 31144. See 49 U.S.C s 13902(a). The ICC s
five-part test, approved by the court, see Wlkett, 710 F.2d at
864-65, confirns this. Further, FMCSA' s procedures were
adequate, see, e.g., Am FarmLines v. Black Ball Freight
Serv., 397 U.S. 532, 538-39 (1970); Dist. No. 1, Pac. Coast
Dist., Marine Eng'rs Beneficial Ass'n, 215 F.3d 37, 42 (D.C.
Cr. 2000); Fried v. Hnson, 78 F.3d 688, 690-91 (D.C. Cir.
1996); Crawford v. U S. Dep't of Agric., 50 F.3d 46, 49 (D.C
Cr. 1995), and any shortcom ngs did not rise to the constitu-
tional level. See Pension Benefit Guar. Corp v. LTV Corp.,

496 U S. 633, 653-56 (1990). Finally, as noted, anple evi-
dence supported the FMCSA s deci sion.

Accordingly, we deny the petition.
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