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themon the briefs were Charles G Cole, David Earl Coroff,
Kenneth G Jaffe, Richard P. Bonnifield, Donald A Kaplan
and Fl oyd Ligon Norton IV. Arnold H Quint and Richard

T. Saas entered appearances.

Robert H. Sol onon, Attorney, Federal Energy Regul atory
Conmi ssi on, argued the cause for respondent. Dennis Lane,
Solicitor, and Mni que Watson, Attorney, were on the brief.

Barry S. Spector argued the cause for intervenors PIJM
I nterconnection, et al. Wth himon the brief were Arnold B.
Podgor sky, Denise C. Goulet, Irwin Popowsky and WIIliam
F. Fields. Paula M Carnody entered an appearance.

Before: G nsburg, Chief Judge, Edwards and Sentelle,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: N ne utility menbers of the
Pennsyl vani a- New Jer sey- Maryl and | nterconnecti on (herein-
after "utility petitioners”),1 petition this Court for review of
two final orders issued by the Federal Energy Regul atory
Commi ssion ("FERC' or "the Conmm ssion"). These orders
directed the owners of transnmi ssion assets entering into an
agreenment for an Independent System Operator ("1SO') to
give up their right to file changes in tariff rates, terns, and
condi tions under section 205 of the Federal Power Act ("the
Act"), 16 U S.C. s 824d, and required the owners of transms-
sion assets to nodify their |1SO agreenents to forbid any
owner fromwi thdrawi ng without prior FERC approval pur-
suant to section 203 of the Act, 16 U . S.C. s 824b. The utility
petitioners contend that FERC has exceeded its statutory
authority by requiring the owners of transm ssion assets to
cede their statutory right to file rate changes under section
205 of the Act. They also argue that FERC | acks jurisdiction

1 The nine petitioners are: Atlantic City Electric Co., Baltinore
Gas and Electric Co., Delmarva Power & Light Co., Jersey Central
Power & Light Co., Metropolitan Edi son Co., Pennsylvania Electric
Co., PPL Electric UWilities Corp., Potomac El ectric Power Co., and
Public Service Electric and Gas Co. Intervenor PECO Energy
Conmpany only joins the utility petitioners' section 205 argunent.

under section 203 of the Act to require Comm ssion approval

for withdrawal froman 1SO Finally, petitioner Public Ser-
vice Electric and Gas Conpany ("PSE&G') chal |l enges

FERC s order requiring the generic reformation of pre-

exi sting whol esal e power contracts to reflect transm ssion
pricing concepts avail able under the new regine as failing to
comply with the Mobile-Sierra doctrine. Because we agree

with the petitioners on all three issues, we grant the petitions
for review

| . Background
A. Statutory and Regul atory Franework

Section 201(b) of the Federal Power Act confers upon
FERC jurisdiction over all rates, ternms, and conditions of
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electric transm ssion service provided by public utilities in
interstate commerce, as well as over the sale of electric
energy at wholesale. 16 U S.C. s 824(b). Under section 205
of the Act, the Commission is obliged to assure that the rates
and charges demanded or received by any public utility in
connection with the interstate transm ssion or sale of electric
energy are just and reasonable, and that no public utility's
rates will unduly discrimnate against any consumers. 1d.

s 824d(a), (b); see NAACP v. Federal Power Comm n, 425

U S 662, 669-71 (1976). Section 206 of the Act authorizes
FERC to investigate, on its own notion or upon conplaint,
rates and terns of service. See 16 U S.C. s 824e.

"Historically, electric utilities were vertically integrated,
owni ng generation, transm ssion, and distribution facilities
and selling these services as a 'bundl ed" package to whol esal e
and retail custonmers in a |linmted geographical service area.”
Public Uility Dist. No. 1 of Snhohomi sh Co. v. FERC, 272
F.3d 607, 610 (D.C. G r. 2001) ("Snohomish Co.") (citation
omtted); see New York v. FERC, 122 S. C. 1012, 1016-18
(2002). However, by 1940, significant econonic changes and
t echnol ogi cal advances nmade it possible for many new en-
trants in the generating markets to sell energy at a | ower
price than many existing generation facilities. See Snohoni sh
Co., 272 F.3d at 610; New York v. FERC, 122 S. C. at 1017-
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18. "But barriers to a conpetitive whol esal e power nmarket
remai ned because if and when the existing vertically integrat-
ed utilities provided regional transm ssion access to these new
efficient generating plants, they favored their own genera-
tion." Snohom sh Co., 272 F.3d at 610. Finding that utilities
woul d use their market power to deny transni ssion access to
conpeti ng generation sources, FERC issued an order in 1996,
relying upon its statutory authority under sections 205 and
206 of the Act, see 16 U S.C. ss 824d(b), 824e(a), requiring a
restructuring of the power industry. That order, Oder No.
888, required that the whol esale transm ssion function be
unbundl ed fromthe sale of power and required utilities to
provi de open access to their transmssion lines in a nondis-
crimnatory fashion. Pronoting Whol esal e Conpetition

Thr ough Open Access Non-Di scrim natory Transm Ssion

Services by Public Wilities, Order No. 888, FERC Stats. &
Regs. p 31,036, 61 Fed. Reg. 21,540 (May 10, 1996), clarified,
76 F.EER C p 61,009, and 76 F.E.R C. p 61, 347 (1996), on

reh’' g, Order No. 888-A FERC Stats. & Regs. p 31, 048, 62

Fed. Reg. 12,274 (Mar. 14, 1997), clarified, 79 F.E R C

p 61,182 (1997), on reh'g, Order No. 888-B, 81 F.E.R C

p 61,248, 62 Fed. Reg. 64,688 (1997), on reh'g, Oder No.
888-C, 82 F.ERC p 61,046 (1998), aff'd, Transm ssion Ac-
cess Policy Study Goup v. FERC, 225 F.3d 667 (D.C. Cr.

2000), aff'd sub nom New York v. FERC, 122 S. . 1012
(2002) (hereinafter "Order No. 888").

Order No. 888, anong other things, set forth the frame-
work for voluntarily creating | ndependent System Operators
("I'SGs"), independent compani es that manage transm ssion
facilities owned by utilities. 61 Fed. Reg. at 21,595-97. 1|SGCs
have no financial stake in any power market participant, have
the ability to halt generation causing transm ssion system
constraints, and nust provide real-tinme transm ssion informa-
tion to market participants. 1d. The Comm ssion enpha-
sized that an 1SO s i ndependence with respect to governance
and financial interests was fundanental to assuring that an
| SO woul d not favor any class of transm ssion users. |d. at
21,596. Order No. 888 also specifically required tight power
pools to file open access tariffs and refornmed power pool
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agreenments to establish open, non-discrimnatory nenber-

ship provisions and to nodify provisions that were unduly
discrimnatory or preferential. 1d. at 21,594. Tight power
pools are highly integrated pooling arrangenents, involving a
central dispatch, where utilities extensively coordinate their
pl anni ng and operations. FERC stated that power pools

could, but were not required to, satisfy Order No. 888's
conparability2 and nondi scrim nation requirenments by form

ing a properly constructed 1SO See id. at 21,593-94

B. The PJM I nt erconnecti on

The Pennsyl vani a- New Jersey-Maryl and ("PJM') Inter-
connection is a tight power pool. See Oder No. 888, 61 Fed.
Reg. at 21,594. The PJM power pool --the ol dest and | argest
power pool in the nation--was forned as a voluntary organi -
zation conprised of investor-owned utilities that operate their
generating and transnission facilities in a coordi nated nan-
ner so that regional power |oads can be net reliably and
efficiently. It was formed in 1927, and becane a "tight"
power pool by operating as a single control area with free-
flowing transmi ssion ties in 1956. Under the 1956 operating
agreenment, the PJM nmenbers agreed to place their generat-
ing facilities under the control of a central system dispatcher
The PIM nmenbers fornmed the PIJM I nterconnecti on Associ a-
tion in 1993, an unincorporated associati on which served as
t he system di spatcher, responsible for adm nistering the PIM
service center and control center independent of any individu-
al menber of PJIM At no point in the power pool's history
did FERC assert jurisdiction over the power pool under
section 203 of the Act, which provides in pertinent part: "No
public utility shall sell, |lease, or otherw se dispose of the
whole of its facilities subject to the jurisdiction of the Com

2 Under the conparability standard, '[a] n open access tariff that
is not unduly discrimnatory or anticonpetitive should offer third
parties access on the same or conparable basis, and under the sane
or conparable terns and conditions, as the transm ssion provider's
uses of its [owmn] system' " Alliant Energy Corp. v. FERC, 253
F.3d 748, 751 n.3 (D.C. Cr. 2001) (quoting Transm ssion Pricing
Policy Statenent, 59 Fed. Reg. 55,031, 55,034 (1994)).
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m ssion, or any part thereof of a value in excess of $50,000, or
by any neans what soever, directly or indirectly, nerge or

consol idate such facilities or any part thereof with those of
any ot her person, or purchase, acquire, or take any security

of any other public utility, w thout first having secured an
order of the Commi ssion authorizing it to do so.” 16 U S.C

s 824b(a).

In response to Order No. 888 the PJM nenbers submtted
to FERC in 1996 an open access tariff and several negotiated
agreements that proposed to revise the PJM gover nance
structure to put in place an SO, The utility petitioners filed
the tariff and |1 SO agreenent under section 205 and, at the
same time, petitioned FERC for a declaratory order disclaim
ing jurisdiction over the |1SO agreenent under section 203.
The proposal contenpl ated that the PIJM I nterconnection
Associ ation would be transforned into the PIMI1SO, a sepa-
rate incorporated entity, which would be responsible for
adm ni stering operational aspects of the transm ssion net-
wor k, including dispatching generation to custoners. PJM
utilities would continue to own and physically operate their
transm ssion facilities, subject to the 1SO s directives.

C. FERC Proceedi ngs

FERC asserted jurisdiction over the PIMrestructuring
under section 203, ruling that the proposal to transfer opera-
tional responsibilities to the 1SOis a "disposition of jurisdic-
tional facilities" within the nmeaning of section 203, requiring
FERC aut hori zation. Atlantic Gty Elec. Co., 76 F.E.R C
p 61,306, at 62,513, reh'g denied as noot, 77 F.E.R C. p 61,298
(1996) ("Jurisdictional Oder"). FERC clainmed authority to
requi re preapproval because "the creation of an | SO requires
the transfer of control of the operation of the PIMtransm s-

sion facilities fromthe transm ssion owners, i.e., the public
utilities that together conprise PIM to the 1SO and was
thus a disposition under section 203. Id. Uility petitioners

sought rehearing of this order; however, FERC dism ssed
the rehearing petition as moot in light of its intervening order

Page 6 of 22



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1460 Document #689038 Filed: 07/12/2002

rejecting the restructuring proposal on its nerits under sec-
tion 205. See Atlantic Gty Elec. Co., 77 FFE R C p 61,298
(1996). The utility petitioners sought review of the Jurisdic-
tional Order in this Court, and their petition was held in
abeyance pendi ng the conclusion of the adm nistrative pro-
ceedi ngs on the PIJMrestructuring.

In its Novenber 13, 1996 order on the nerits, FERC
recogni zed that formulating an acceptable 1SO was a difficult
task, but found that the restructuring proposal did not con-
formwith the 1SO principles set out in Order No. 888. See

Atlantic Gty Elec. Co., 77 F.EER C. p 61,148, at 61,559 (1996).

Fol I owi ng the issuance of several orders by FERC providing
gui dance regardi ng an acceptabl e restructuring proposal, the
PIMutilities submtted a revised proposal for an |1SO on
June 6, 1997. The new governance provi sions provided for

t he establishment of an independent |SO consisting of the
PIJIM O fice of Interconnection ("PJMQA") and an i ndepen-

dent PJM Board of Managers ("PJM Board"). Under the
Qperating Agreenent, the PIM O woul d adm ni ster the
day-to-day operations of the PJM power pool, subject to the
PJM Board's oversight. The PJM Board woul d be indepen-

dent of all industry segnments, thus precluding any group or
menbers from asserting undue influence over the operation
of the PJM power pool. The |ISO would adm nister certain

operational aspects of the transm ssion network, wthout as-
sum ng physical control over the transm ssion assets. The
PIMutilities would physically operate their transm ssion
facilities subject to the SO s directives.

The Transmi ssion Oaners Agreenent provided that the
utility owners woul d offer pool-w de transm ssion service, and
woul d transfer the adm nistration of the tariff and regional
transm ssion planning and operations to the PIMA as the
| SO The Agreenent established procedures for changes to
rate design and other tariff ternms for transm ssion services.
It permtted the transm ssion owners to file changes in
transm ssion service rate design and non-rate ternms and
conditions to the tariff under section 205. However, the
i ndependent PJM Board could reject a proposed change by a

Page 7 of 22
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majority vote "as inconsistent with the creation and operation
of a robust, conpetitive and non-discrimnatory electric power
market in the PJM Control Area." |If the proposal was not
rejected by the PJIM Board's majority, the PIMO would file
the proposal with FERC on behalf of the transm ssion owners
pursuant to section 205. |If the proposal were rejected by the
PJM Board, then any PJM party or group of parties could

submt alternative proposals to FERC pursuant to section

206 of the Act. Finally, both the Operating Agreenent and

the Transm ssion Oamers Agreenent provided that PIM

menbers had the right to withdraw fromthe | SO under

certain circunstances after giving 90 days notices to the
PIJIMO. No provision required parties to seek or obtain

FERC approval before withdrawing fromthe |SO

FERC found that the revised proposal generally satisfied
its SO principles, and, subject to certain nodifications, condi-
tionally approved the 1SO structure. Pennsylvani a- New
Jersey-Maryl and Interconnection, 81 F.E R C. p 61, 257
(1997), reh'g denied, 92 F.E R C. p 61,282 (2000) ("PJM Re-
structuring Oder"). The utility petitioners have sought re-
view of two of these nodifications and PSE&G has sought
review of a third. Specifically, FERC directed petitioners to
nmodi fy the provision governing changes to rate filings under
sections 205 and 206. 1d. at 62,279. The utilities were
required to elimnate a provision allowing them"to unilateral -
ly file to make changes in rate design, ternms or conditions of
jurisdictional services,"” except that they could still unilateral-
Iy seek a change in the transm ssion revenue requirenents.

Id. FERC said that all changes in rate design, terns and
condi tions of service on the utilities' facilities had to be
devel oped and nodified "in accordance with the governance
process"” approved in the order. 1d. Rather than permt
unilateral filings by the individual utilities as provided in
section 205, FERC found that PIMO had the "right and
responsibility to participate in the devel opnent of any such
revisions and to intervene in any proceedi ngs pertaining to
such filings." I1d. Thus as FERC would have it, only the

| SO coul d propose changes in rate design

Page 8 of 22
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FERC al so prohibited the withdrawal of utilities fromthe
| SO wi t hout preclearance fromthe Comr ssion. Despite
finding that the PIJM Board possessed "the requisite indepen-
dence fromthe transm ssion owners," id. at 62,263, FERC
suggested that menbers m ght exercise "inplicit" control
over the Board by term nati ng nenbership. FERC directed
the petitioners to nodify the restructuring agreenents to
clarify that "any notice of term nation or withdrawal fromthe
agreements nmust be filed with the Conm ssion and may
beconme effective only upon the Conm ssion's approval ." Id.
at 62,265 (enphasis in original). Thus the "90-day w t hdraw
al right is effective only upon the Conm ssion's approval ."
Id. at 62,279 (enphasis in original).

Finally, the Conm ssion ordered the transm ssi on owners
to nodify any agreenents under which they provided trans-
m ssion service to elimnate multiple transm ssion charges
and to reflect that PIM O adm nisters those agreenents.
Id. at 62,280-81. Simlarly FERC required the nodification
of any existing bundl ed whol esal e power sal es agreenents
that were inconsistent with the restructured PIMtransm s-
sion rate arrangenents. This nodification was to elim nate
charges that the utility owners no |longer had to pay. 1Id. at
62, 281-82. (One agreenent affected by these requirenents is
PSE&G s bundl ed whol esal e agreenent with the O d Dom n-
ion Electric Cooperative ("Ad Dom nion"). Their agreement,
reached in 1992, provided both parties with | ong-term capaci -
ty price stability, by placing strict Iimtations on the parties
rights to seek changes to the capacity rates. PSE&G chal -
| enged FERC s deci sion and sought rehearing, but the Com
m ssion maintained its position. Pennsylvani a- New Jersey-
Maryl and | nterconnection, 92 F.E R C. p 61,282, at 61, 962
(2000) (order denying rehearing). PSE&G petitioned this
Court for review of the PIMRestructuring Order as well as
the Conpliance Order inplenmenting the nodification to its
bundl ed whol esal e power sale agreenent with A d Dom ni on.
Pot omac El ec. Power Co., 83 F.ER C. p 61,162 (1998), reh'g
denied, 93 F.E.R C. p 61,111 (2000) ("Conpliance Oder").

Page 9 of 22
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The Jurisdictional Order, 76 F.E R C. p 61,306 (1996), the
PJM Restructuring Order, 81 F.E.R C. p 61,257 (1997), and
the Conpliance Order, 83 F.E R C p 61,162 (1998), are thus
properly before this Court on petition for review.

I1. Analysis

As a federal agency, FERC is a "creature of statute,"”
havi ng "no constitutional or conmon | aw exi stence or authori -
ty, but only those authorities conferred upon it by Congress.”
M chigan v. EPA, 268 F.3d 1075, 1081 (D.C. Cir. 2001)
(enphasi s added). Thus, if there is no statute conferring
aut hority, FERC has none. See id.; Louisiana Public Ser-
vice Coommin v. FCC, 476 U.S. 355, 374 (1986) (recognizing
that "an agency literally has no power to act ... unless and
until Congress confers power upon it"). In the absence of
statutory authorization for its act, an agency's "action is
plainly contrary to | aw and cannot stand.” 268 F.3d at 1081
(citing Arerican Petroleumlnst. v. EPA, 52 F.3d 1113,
1119-20 (D.C. Gr. 1995) ("API"); Ethyl Corp. v. EPA 51
F.3d 1053, 1060 (D.C. Gr. 1995)).

"To determ ne whether the agency's action is contrary to
law, we | ook first to determ ne whet her Congress has del egat -
ed to the agency the legal authority to take the action that is
under dispute.” Mchigan, 268 F.3d at 1081 (citing United
States v. Mead Corp., 533 U. S 218, 226-27 (2000)). Where an
adm nistrative agency is relying on a statute conmmtted to its
adm nistration for authority, we defer to that agency's inter-
pretation of the statute under the famliar two-step approach
of Chevron U S. A, Inc. v. Natural Resources Defense Coun-
cil, 467 U S. 837 (1984), "when it appears that Congress
del egated authority to the agency generally to make rules
carrying the force of law, and that the agency interpretation
claim ng deference was promul gated in the exercise of that
authority."” Mead Corp., 533 U. S at 226-27. Thus, even if
an agency possesses del egated authority, if "Congress has
directly spoken to the preci se question at issue,” we "nust
give effect to the unanbi guously expressed intent of Con-
gress,” and that ends this Court's inquiry. Chevron, 467 U.S.

Page 10 of 22
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at 842-43 (Chevron step one). Were "the statute is silent or
anbi guous with respect to the specific issue, the question for
the court is whether the agency's answer is based on a
perm ssi bl e construction of the statute.” 1d. at 843 (Chevron
step two). The agency's interpretation of the statute is
entitled to deference only if it is "reasonable and consi st ent
with the statute's purpose.” |ndependent Ins. Agents of Am,
Inc. v. Hawke, 211 F.3d 638, 643 (D.C. Cr. 2000). However,
"[nMere anbiguity in a statute is not evidence of congression-
al del egation of authority” in the first instance. M chigan, 268
F.3d at 1082 (enphasis added). Rather, Chevron "deference
conmes into play of course, only as a consequence of statutory
anbiguity, and then only if the review ng court finds an
inplicit delegation of authority to the agency." Sea-Land
Serv., Inc. v. Dep't of Transp., 137 F.3d 640, 645 (D.C. Cr.
1998) (enphasis added).

I ndeed, "[a]gency authority may not be lightly presuned.
"Were courts to presune a del egation of power absent an
express w thhol ding of such power, agencies would enjoy
virtually limtless hegenony, a result plainly out of keeping
with Chevron [, Mead,] and quite likely with the Constitution
as well." "™ Mchigan, 268 F.3d at 1082 (quoting Ethyl Corp.

51 F.3d at 1060). " 'Thus, we will not presume a del egati on of
power based solely on the fact that there is not an express

wi t hhol di ng of such power.' " Id. (quoting APlI, 52 F.3d at
1120). Nonet hel ess, when Congress has explicitly or inpli-
edly left a gap for an agency to fill, there is a del egati on of
authority to the agency to give nmeaning to a specific provision
of the statute by regulation, "and any ensuing regulation is
binding in the courts unless procedurally defective, arbitrary
and capricious in substance, or manifestly contrary to the
statute.” Mead, 533 U.S. at 227; see 5 U S.C s 706(2)(A
(agency action shall be set aside if found to be "arbitrary,
capricious, an abuse of discretion, or otherwi se not in accor-
dance with |law").

Wth this standard in mnd, we turn to the case at bar
First we consider whether FERC had authority to require
the utility petitioners to give up their statutory rights under
section 205 and determine it did not. Second we exam ne
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whet her section 203 confers authority on FERC to require
petitioners to nodify the 1SO agreenment to all ow w t hdr awnal
only upon approval by the Conm ssion, and conclude it does
not. Finally, we find that FERC s requirenment that pre-

exi sting whol esal e power contracts be nodified was contrary
to | aw under the Mbile-Sierra doctrine.

A. Section 205 Rights

Section 205 of the Federal Power Act gives a utility the
right to file rates and terns for services rendered with its
assets. 16 U.S.C. s 824d. The PJM nenbers had voluntarily
proposed a sharing arrangenent on changes to rate design
that attenpted to balance the utility owners' rights and the
| SO Board's i ndependence. FERC di sapproved this sharing
arrangenent and directed the utility petitioners to give up al
authority to make unilateral changes to rate design. Peti-
tioners contend that FERC | acks the authority to require the
utility owners to give up their statutory rights under section
205. W agree.

FERC cannot point to any statute giving it authority for its
unprecedented decision to require the utility petitioners to
cede rights expressly given to themin section 205 of the
Federal Power Act. FERC finds no authority in section 205.
I ndeed, quite the contrary. FERC is attenpting to deny the
utility petitioners the very statutory rights given to them by
Congress. Section 205(d) provides that a public utility may
file changes to rates, charges, classification, or service at any
ti me upon 60 days notice. 1d. s 824d(d). FERC can then
revi ew those changes under section 205 and suspend them for
a period of five nonths, but it can reject themonly if it finds
that the changes proposed by the public utility are not "just
and reasonable.” 1d. s 824d(e); see Cties of Canpbell v.
FERC, 770 F.2d 1180, 1184-85 (D.C. Cir. 1985); Papago
Tribal Wil. Auth. v. FERC, 723 F.2d 950, 952-53 (D.C. Cir.
1983). As the Suprene Court stated in United Gas Pipe
Line Co. v. Menphis Light, Gas & Water Division, 358 U S
103, 113-14 (1958), the public utility, "like the seller of an
unregul ated cormodity, has the right ... to change its rates
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... [at] will, unless it has undertaken by contract not to do
so." Section 205 (and 206) of the Act "are sinply parts of a
single statutory scheme under which all rates are established
initially by the [public utilities], by contract or otherw se, and
all rates are subject to being nodified by the Conm ssion

upon a finding that they are unlawful.” United Gas Pi pe

Line Co. v. Mbile Gas Serv. Corp., 350 U S. 332, 341 (1956)
(enphasi s added) (addressing the provisions of the Natural

Gas Act parallel to the Federal Power Act). Thus, FERC

pl ays "an essentially passive and reactive" role under section
205. Gty of Wnnfield v. FERC, 744 F.2d 871, 876 (D.C. Cir.
1984) (Scalia, J.).

Simlarly, nothing in section 206 sancti ons denying petition-
ers their right to unilaterally file rate and term changes.
Section 206 nerely permts the Conm ssion--acting either on
its own initiative or after a conplaint--to initiate changes to
existing utility rates and practices. |In order to nake any
change in an existing rate or practice, FERC nust first prove
that the existing rates or practices are "unjust, unreasonable,
unduly discrimnatory or preferential.” 16 U S.C. s 824e(a);
see Al abama Power Co. v. FERC, 993 F.2d 1557, 1569 (D.C.

Cr. 1993). Then FERC nust show that its proposed changes
are just and reasonable. Tennessee Gas Pipeline Co. v.

FERC, 860 F.2d 446, 454 (D.C. Cr. 1988). Nothing in this
provi sion gives FERC the power to deny a utility the right to
file changes in the first instance.

The courts have repeatedly held that FERC has no power
to force public utilities to file particular rates unless it first
finds the existing filed rates unlawful. See Pub. Serv.
Comm n v. FERC, 866 F.2d 487, 488-89 (D.C. Cr. 1989)
(interpreting parallel provision of the Natural Gas Act, 15
US. C s 717d) ("On four occasions in the last three years this
court has reviewed [FERC] efforts to conpromise s 5 s limts
on its power to revise rates. On each the court has repelled
[FERC]'s ganmbit. This is nunber five."); Wstern Res., Inc.
v. FERC, 9 F.3d 1568, 1578 (D.C. Gr. 1993) ("We now make
it an even six."); see also Consunmers Energy Co. v. FERC
226 F.3d 777, 780 (6th G r. 2000) (Natural Gas Act); Louisi-
ana v. Federal Power Comm n, 503 F.2d 844, 861 (5th Cr.
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1974) (sanme). Nor may FERC prohibit public utilities from
filing changes in the first instance. Rather this Court, anong
others, has stressed that the power to initiate rate changes
rests with the utility and cannot be appropriated by FERC in
the absence of a finding that the existing rate was unl awf ul

Yet here, FERC purports to deny the utility petitioners any
ability to initiate rate design changes with respect to services
provided with their own assets. FERC thereby elim nated

the very thing that the statute was designed to protect--the
ability of the utility owner to "set the rates it will charge
prospective customers, and change themat will," subject to
review by the Commission. Cty of develand v. FPC, 525

F.2d 845, 855 (D.C. Cr. 1976).

O course, utilities may choose to voluntarily give up, by
contract, sone of their rate-filing freedom under section 205.
Under the Suprene Court's Mobile-Sierra doctrine,3 parties
may negotiate a fixed-rate contract with a provision relin-
qui shing their right to file for a unilateral change in rates. In
this case, the parties agreed to a sharing arrangenent of the
section 205 filing responsibilities. FERC clainms that it relied
on Order No. 888 and the "bedrock principle"” of ISO indepen-
dence to require the utility petitioners to cede their section
205 rights and mandate a different sharing arrangenment. As
FERC believes an 1SOto be a public utility within the scope
of the Federal Power Act, and thus entitled to nmake section
205 filings, FERC contends that its decision is "entirely
reasonable, and is entitled to Chevron deference.” Yet,

FERC s approach would turn Chevron on its head. FERC

cannot rely on one of its own regulations to trunp the plain
meani ng of a statute. See Chevron, 467 U. S. at 842-43.

VWile an |1 SO nay have certain section 205 rights, there is
sinmply no denying the utility petitioners' section 205 rights.
No matter how "bedrock"” the principle of |ISO independence

may be, Order No. 888 is nmerely a regulation. 1t cannot be

3 The doctrine derives its nane fromthe conpani on cases United
Gas Pipe Line Co. v. Mbile Gas Serv. Corp., 350 U S. 332 (1956),
and Federal Power Commin v. Sierra Pac. Power Co., 350 U. S. 348,
353 (1956).
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the basis for denying the petitioners their rights provided by
a statute enacted by both houses of Congress and signed into

| aw by the president. Wile there may be sone ambiguity in

how to treat an |1SO under section 205, such "anbiguity is not
evi dence of congressional delegation of authority"” to set aside
the utility petitioners' statutory rights under section 205.

M chi gan, 268 F.3d at 1082. In sum FERC | acks the aut hor -

ity to require the petitioners to cede their right under section
205 of the Act to file changes in rate design with the

Conmi ssi on.

B. FERC Juri sdiction Under Section 203

The utility petitioners argue that FERC erred in directing
themto nodify their SO agreenments to require Conm ssion
approval prior to a utility's withdrawal fromthe | SO under
section 203 of the Act. Section 203 provides: "No public
utility shall sell, |ease, or otherw se dispose of" jurisdictional
facilities whose val ue exceeds $50,000 "w thout first having
secured an order of the Comm ssion authorizing it to do so."
16 U.S.C. s 824b(a) (enphasis added). FERC contends that
the formation of the ISOis a "dispos[ition]" of facilities within
t he nmeani ng of section 203, thus giving the Conm ssion
jurisdiction under that section. W disagree. A utility does
not "sell, |ease, or otherw se dispose” of its facilities when it
agrees to the changes in operational control necessary to
initially join or to withdraw froman ISO  Therefore FERC
exceeded its jurisdiction by directing the utility petitioners to
nodi fy their agreenent to state that any notice of withdrawal
fromthe 1SO shall becone effective only upon FERC approv-
al .

VWhen the utilities joined the PIMI SO there was no
transfer of ownership or even physical operation of their
facilities. Pursuant to the operating agreenent, each of the
utilities retai ned both ownership and physical control of their
facilities, but gave to the PIMISO certain operational re-
sponsibilities relating to the provision of transm ssion services
using their jurisdictional facilities. Thus, when a PIJM nem
ber withdraws, there is again, no change in ownership, and no
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grounds for FERC to require preapproval under section 203.

FERC contends that the word "di spose” in section 203 can be
construed broadly to include the transfer of supervisory
operational responsibility over facilities to the ISO W find
such an interpretation to be inconsistent with a |ogical read-
ing of the statute and an unexpl ai ned departure from past

FERC practi ce.

First, the ternms "sell"” and "l ease" in section 203 clearly
contenplate a transfer of ownership or proprietary interests.
Id. The expression "otherw se di spose" requires a simlar
i nterpretation under the principle noscitur a sociis. See Dole
v. United Steelworkers of America, 494 U S. 26, 36 (1990)
("words grouped in a list should be given a related neani ng");
Neal v. Clark, 95 U S. 704, 708-09 (1878) ("the coupling of
wor ds together shows that they are to be understood in the
same sense"). Thus, the term "dispose"” in section 203 can
only reasonably be read to refer to changes or transfers in
proprietary interests or sonething akin thereto.

Second, FERC s expansive reading of its section 203 juris-
di cti on cannot be reconciled with section 202, which has been
definitively interpreted to make cl ear that Congress intended
coordi nation and interconnection arrangenents be left to the
"voluntary" action of the utilities. See 16 U S.C. s 824a(a).
Section 202 provides that "the Conm ssion is enpowered and
directed to divide the country into regional districts for the
vol untary interconnection and coordination of facilities for the
generation, transm ssion, and sale of electric energy." 1d.
(enphasi s added). That provision does not provide FERC
wi th any substantive powers "to conpel any particular inter-
connection or technique of coordination.” Duke Power Co. v.
Federal Power Comm n, 401 F.2d 930, 943 (D.C. GCir. 1968)
(enphasis in original); see Central |owa Power Coop. V.
FERC, 606 F.2d 1156, 1167-68 (D.C. Cir. 1979) ("G ven the
expressly voluntary nature of coordination under section
202(a), the Comm ssion could not have nandated adoption of
the [coordi nation] Agreenent"). Thus, it would be anomal ous
for FERC to have jurisdiction under section 203 to prohibit
the utility petitioners fromending their voluntary coordi na-
tion and interconnection through the PIM1SO This does
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not mean that FERC is prohibited fromreviewng entry to or
exit froman I1SO The petitioners are not disputing FERC s
authority to review their agreements at the outset and to

deci de, based on the evidence in the record, whether the
entrance and exit rights specified therein are just and reason-
able within the nmeaning of section 205. Nor do petitioners
contest FERC s authority to review a specific w thdrawal

under section 205. Rather it is only FERC s assertion of
jurisdiction under section 203 that is at issue.

Third, prior to this case this Comm ssion held a simlar
view of the limts of its own jurisdiction under section 203. It
observed that "Section 203 was ... designed to insure that
transfers of utility property to, as well as from the conpanies
subject to our jurisdiction would be in the public interest.”
Duke Power Co., 36 F.P.C 399, 402 (1966) (enphasis added),
rev'd on other grounds, Duke Power Co. v. Federal Power
Commin, 401 F.2d 930 (D.C. Gr. 1968). Indeed, prior to this
case, FERC had never applied section 203 where only opera-
tional control was transferred. Cases such as Central Ver-
mont Public Service Corp., 39 F.EERC p 61,295 (1987), and
Savannah El ectric & Power Co., 42 F.E R C. p 61,240 (1988),
cited by FERC, are not hel pful to the Commi ssion's position
because they invol ved changes in corporate ownership and
direct control. Central Vernont involved a transfer of own-
ership and control of jurisdictional facilities through a trans-
fer of common stock from existing shareholders to a newy
created hol di ng company. Savannah El ectric invol ved the

transfer of all of a public utility's stock to a registered public

utility holding conpany. Indeed these cases note that there
was a change in proprietary interest contenplated in the

di sputed transaction. See Central Vernont, 39 F.E.R C. at

61, 960 (" Al though the current stockholders of the public
utility will own stock in the holding conpany after the reorga-
nization is conpleted, they will no | onger have a proprietary
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interest in, or direct control over, the jurisdictional facilities")

(enphasi s added); Savannah Electric, 42 F.E R C at 61, 778.
Simlarly the sal e/l easeback cases cited by FERC are not

rel evant because they all involve transfers of proprietary
interests through an actual sale of facilities, which are then
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| eased back to the original owner. See Baltinore Refuse

Energy Systens Co., 40 FF.E R C p 61,366 (1987). In those
cases there was no change in operational control at all--there
section 203 approval was required solely because of a change

in the | egal ownership of the facilities. Thus, if these cases
show anything, it is that FERC s jurisdiction under section

203 turns on changes in ownership.

FERC s supporting intervenors argue that the transfer of
operational control over jurisdictional facilities to the ISOis a
"di sposition” within the neaning of section 203. Simlarly, in
the Jurisdictional Oder, FERC noted that "the creation of
an 1SOrequires the transfer of control of the operation of the
PIMtransm ssion facilities fromthe transm ssion owners ..
to the 1SO and is a disposition of jurisdictional facilities
requi ring prior Conm ssion authorization under section 203."

F.ERC at 62,513. Yet, FERC did not rely on this
analysis in its brief before this Court, and with good reason
In the proceedi ngs bel ow, the Conm ssion found that the
PJM power pool was al ready "operated"” on a coordi nated
basis, with a central dispatch, "by an independent staff re-
ferred to as the PIM Ofice of Interconnection (PIMQA)."

PJM Restructuring Order, 81 F.E.R C at 62,234 n.1. Prior
to the attenpt to create an 1 SO FERC never asserted

section 203 jurisdiction over the PIMtight power pool. The
"operational control" exercised by the 1SOis no different
fromthat of its predecessor power pool. The distinction

suggested by the intervenors, that the PIMutilities are
transferring control to an independent |SO rather than a
menber-controlled tight power pool, is a very thin reed.

Mor eover, al though the | SO woul d exerci se supervision over

the daily scheduling and di spatching activities of the network
facilities, the participating nenbers would retain physica
control and ownership of the transm ssion facilities and be
responsi ble for their maintenance. The transm ssion owners
woul d nmerely transmt energy in accordance with the di-
rectives of the 1SO  Public utilities nake decisions about the
operational control of their facilities on a regular basis. They
gi ve custonmers the right to demand capacity, they enter into
coordi nati on agreenments, and they join together in coopera-
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tive ventures that require comon managenent. Yet, for

nmore than half a century, section 203 has never been con-
strued to give the Comni ssion control over every such agree-
ment. Its focus is plainly upon the disposition of the facili-
ties thenselves. As "[a]gency authority may not be lightly
presuned,” M chigan, 268 F.3d at 1082, we find that FERC s
attenpted reach under section 203 exceeds its statutorily-
defined grasp. No "disposition”™ within the neaning of sec-
tion 203 is contenplated by the | SO agreenments, and thus
FERC has no jurisdiction to require preapproval under that
provi si on.

C. Generic Mdification of Contracts

Finally we turn to PSEQG s chal | enge to FERC s order
requiring the generic reformation of pre-existing whol esal e
power contracts to reflect transm ssion pricing under the new
| SO regi ne. PSE&G contends that the Commission failed to
make the particul arized findings required under the Mobile-
Sierra doctrine. FERC concedes that it did nmake a "gener-
ic" finding that existing bilateral and power sale agreenents
of PJM nenbers had to be nodified, but that such a generic
finding was entirely appropri ate because the PIJMrestructur-
ing plan "transferr[ed] the obligation to provide open access
transm ssion services fromthe individual [utility owers] to
the 1SO" PIJM Restructuring Order, 81 F.E.R C. at 62, 281.
FERC submits that a "decision to proceed generically across
a group of contracts that were universally affected in the
same way by the restructuring plan was reasonable.” Yet
petitioner PSE&G had a Mbile-Sierra contract that was
negotiated at arnms length with A d Dom nion and designed to
provi de both parties with [ong-termprice certainty and
FERC made no findings that nodifications to this contract
were required by the public interest. Because the Comm s-
sion has not made the required findings under the Mbil e-
Sierra doctrine, FERC s order is contrary to |law and nmust be
vacat ed.

Prior to the formation of the PIMI1SQO, transm ssion ser-
vice was (and in nost parts of the country, still is) sold on a
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utility-by-utility basis. |If a power sale required transm ssion
service over the lines of nore than one utility to travel on a
path fromthe power plant to the buyer, transm ssion service
woul d be purchased separately fromeach intervening utility.
Under the Commission's | SO guidelines set forth in O der

No. 888, the transmission lines of all of the utilities that join
an | SO are to be pool ed together and sold for a single rate,
even when a transaction uses the transm ssion |lines of nore

than one utility. In Oder No. 888 and its progeny, FERC

i ndicated that the new transm ssion pricing rules were to

apply prospectively only. Pre-existing contracts would be |eft
unchanged unl ess the parties voluntarily agreed to an amend-
ment or the customer proved, on a case-by-case basis, that

the facts presented by an individual contract justified a
change. See Order No. 888, 61 Fed. Reg. at 21,557-58. Yet,

in the PJM Restructuring Order the Conmm ssion ordered

that all pre-existing contracts be nodified w thout making

any of the required findings under the Mbile-Sierra doc-

trine.

Under the Mbile-Sierra doctrine FERC may abrogate or
nodify freely negotiated private contracts that set firmrates
or establish a specific nmethodol ogy for setting the rates for
service, and deny either party the right to unilaterally change
those rates, only if required by the public interest. Texaco
Inc. v. FERC, 148 F.3d 1091, 1095 (D.C. Cr. 1998). As we
have hel d, the purpose of the Mbile-Sierra doctrine is to
preserve the benefits of the parties' bargain as reflected in
the contract, assuming that there was no reason to question
what transpired at the contract formation stage. See Town of
Norwood v. FERC, 587 F.2d 1306, 1312 (D.C. Cir. 1978). The
public interest standard of the Mobile-Sierra doctrine is
much nore restrictive than the just and reasonabl e standard
of section 205 of the Act. See Potomac El ec. Power Co. V.
FERC, 210 F.3d 403, 407 (D.C. Cr. 2000); Texaco, 148 F.3d
at 1097. Yet, in requiring nodifications to the PSERG A d
Dom ni on 1992 agreenent, FERC failed to undertake, |et
al one satisfy, the requirenments of the Mbile-Sierra doctrine.
At no tine did FERC nmake a particul arized finding that the
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public interest required the nodification of the PSE&G A d
Domi ni on contract.

FERC clainms to have engaged in a fact-specific inquiry in a
section 206 conpl aint brought by A d Dominion. See Ad
Dom nion Elec. Coop. v. Public Serv. Elec. & Gas Co., 84
F.ERC p 61,155 (1998). However, in that proceeding, the
Conmi ssion did not engage in any analysis; instead, dism ss-
ing Ad Dom nion's conplaint, the Conm ssion stated that
"we are not persuaded that this docket is the proper place to
address the issue of multiple [transm ssion] charges. Rather,
t he docket in which this matter should be (and, in fact,
al ready has been) addressed is the PIM[Restructuring
Order] proceeding.” 1d. at 61,844. Nor is any case-specific
justification to be found in the PIJIM Restructuring O der.
Instead, FERC sinply relied on its general policy to be
applied in 1SCs that the charging of multiple, utility-specific
transmi ssion rates in a transaction that requires use of nore
than one utility owner's lines should be elimnated. See PIJM
Restructuring Order, 81 F.E R C at 62,281. This is insuffi-
cient to satisfy the requirenents of the Mbile-Sierra doc-
trine. "[More is required to justify regulatory intervention
in a private contract than a sinple reference to the policies
served by a particular rule.” Texaco, 148 F.3d at 1097.
VWi |l e FERC may be "becom ng hostile to Mbile-Sierra” and
the particul arized findings that doctrine requires, Boston
Edi son Co. v. FERC, 233 F.3d 60, 68 (1st G r. 2000), the
Conmi ssion would do well to heed its own adnonition and
"not take contract nodification lightly." Potomac El ec. Pow
er Co. v. Allegheny Power Sys., 85 F.EER C p 61,160, at
61, 632-33 (1998), aff'd, Potomac El ec. Power Co. v. FERC,
210 F.3d 403 (D.C. Cr. 2000).

Despite FERC s bald assertion that the transmi ssion rate
under the PSE&G O d Domi ni on 1992 agreenment was "un-
reasonabl e” or "discrimnatory," this case involves little nore
than a party to a contract seeking to avail itself of a |ower
rate than it was entitled to under the terns of its original
agreenment. This Court has consistently held, however, that a
rate differential attributable to the operation of the Mbile-
Sierra doctrine, is not, by itself, enough to denonstrate that
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the public interest demands a nodification to or an abroga-
tion of an existing contract. See, e.g., Potomac Elec., 210
F.3d at 409; Cities of Bethany v. FERC, 727 F.2d 1121, 1139-
41 (D.C. Cir. 1984). As FERC s decision to require the

generic reformation of pre-existing whol esal e power contracts
to reflect transm ssion pricing under the new | SO regi ne was
based on little else, it fails to conply with the Mbile-Sierra
doctrine, and is hereby vacat ed.

I1l. Conclusion

FERC has attenpted to exert authority where it has none.
FERC can point to no statute authorizing its requirenent
that the utility petitioners cede their statutory rights under
section 205 of the Federal Power Act to file changes in rate
design with the Comm ssion. Nor does FERC have jurisdic-
tion under section 203 of the Act to require the utility
petitioners to nodify the 1SO agreenment to all ow w t hdr awnal
only upon approval by the Conm ssion. A utility does not
"sell, l|ease, or otherw se dispose"” of facilities when it agrees
to the changes in operational control necessary to wthdraw
from(or initially join) an 1SO Finally, FERC s requirenent
of generic reformation of pre-existing whol esal e power con-
tracts, without nmaking a particularized finding that the public
interest requires nodification of a particular agreenent, is a
violation of the Mbile-Sierra doctrine. Therefore, we grant
the petitions for review, vacate those portions of the Jurisdic-
tional Order, PIJM Restructuring Order, and the Conpliance
Order that are inconsistent with this opinion, and remand for
further proceedings.

So ordered.



		Superintendent of Documents
	2013-04-17T12:11:23-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




