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pinion for the Court filed by Crcuit Judge Edwards.

Edwards, Circuit Judge: Teledesic LLC ("Tel edesic") peti-
tions for review of the Federal Conmunications Conm ssion's
("FCC'" or "Conmmi ssion") Report and Order governing the
reall ocation of a band of radi o spectrum previously shared by
satellite and traditional terrestrial spectrumusers. See In re
Redesi gnation of the 17.7-19.7 Giz Frequency Band, Report
and Order, 15 F.C.C. R 13,430 (2000) ("Report and Order").

The Report and Order set forth rules allocating one part of

the band to satellite users and another part to terrestria
users. Teledesic, a conpany that plans to build a gl oba

t el econmuni cati ons network using satellite technol ogy, ob-
jects to the newrules requiring satellite operators to pay the
rel ocation costs incurred by terrestrial operators during the
initial reallocation period.

Just before oral argunent in this case, the FCC revised the
new rules so as to accede to the denmands of Teledesic with
respect to two issues. Teledesic's challenges on these two
i ssues are therefore nmoot. Wth respect to the remaining
i ssues, we find no nmerit in Teledesic's challenges. The new
rules are founded on the FCC s goals of protecting existing
terrestrial spectrumusers while facilitating the growth of
new, conprehensive satellite networks. The agency's goals
and the regulatory nmeans used to inplenent themare both
perm ssi bl e and reasonabl e.

Accordingly, we hereby dism ss the nmoot chall enges and
ot herwi se deny Tel edesic's petition for review.

| . Background

Among its many responsibilities, the FCCis charged with
regul ati ng and overseeing radi o spectrum See 47 U. S. C
ss 151 (Supp. V 1999) (creating the FCC for the purpose of
regul ati ng conmerce in communi cation by wire and radio),
303 (1994 & Supp. V 1999) (authorizing the Conm ssion, inter
alia, to assign station frequencies, issue regulations to avoid
i nterference between stations, study new uses for radio, and
encour age broader and nore effective use of radio in the
public interest). This responsibility has becone nore chal -
lenging in recent years due to the growth of new tel ecomu-
ni cati ons technol ogies. This case concerns the FCC s efforts
to reall ocate one portion of the spectrumto accommodate an
ascendant and prom sing technol ogy: satellite tel ecomuni -
cations networks.
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Prior to the Conm ssion's Report and Order, the band of
spectrumfrom 17.7 to 19.7 (known as the "18 GHz band") was
allocated to two broad groups of tel ecommunications users.
Terrestrial fixed services (also known as "FS') operate by
connecting one fixed |location with one or nore other fixed
| ocations. See 47 CF.R s 2.1(c) (2000). They serve many
functions, including renote nonitoring of gas and petrol eum
pi pel i nes, public safety comunications, railroad conmunica-

tions, public utilities, and high speed Internet access. See Br

for Respondents at 3; Br. for Intervenors at 1-2. The FCC
estimates that approximtely 179,000 terrestrial FS Iinks
operate in the 18 GHz band, and this nunber will grow as
services nove up fromnore congested | ower bands. Report
and Order, 15 F.C.C.R at 13,436 p 11

FS users share the 18 GHz band on a co-primary basis with
fixed satellite services (or FSS), which connect fixed |ocations
by satellite. See 47 CF.R s 2.1(c). These services utilize
many earth stations that communicate with one or nore
space stations. Satellite technology has the potential to
provi de gl obal Internet access, two-way digital comunica-
tions, video conferencing, telenedicine, and residential voice
and data comuni cations services. In re Redesignation of
the 17.7-19.7 Gz Frequency Band, Notice of Proposed Rul e-
maki ng, 13 F.C.C.R 19,923, 19,929 p 9 (1998) ("NPRV).
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The FCC expects these services to expand dramatically in the
next decade. 1d. Currently, the FCC reports that no non-
governnmental satellite earth stations operate in the 18 G&
band, but Tel edesic has been granted a |icense, and a nunber
of other conpanies have also applied for licenses. Br. for
Respondent at 3 n.1. Teledesic plans to deploy a |large
nunber of earth stations to support a global Internet tele-
conmuni cati ons network. See Br. for Petitioner, Corporate
Di scl osure Statenment at 1.

Establ i shing so many satellite stations would be difficult
under the co-primary system because the FS stations cur-
rently occupying the band can cause harnful interference to
the new satellite systens if the two are |ocated too cl ose
toget her on the spectrum See In re Redesignation of the
17.7-19.7 Gz Frequency Band, Comments of Tel edesic LLC
| B Docket No. 98-172 (Nov. 19, 1998), at 3-4 ("Tel edesic
Comments"), reprinted in Joint Appendix ("J.A ") 150-51
Under the co-primary system all users must coordinate with
one anot her to prevent such interference. See 47 C.F.R
ss 25.203 (setting forth coordination procedures for selection
of sites and frequencies), 101.103(d) (setting forth frequency
coordi nati on procedures). By 1998, satellite conpani es had
advi sed the Conmm ssion about the "ubiquitous"” nature of the
networ ks they planned to construct. NPRM 13 F.C.C.R at
19,933 p 18. They urged the Conmi ssion to adopt "bl anket
licensing" for satellite systenms, in which a |arge nunber of
stations would be authorized at once wi thout the |icensee
having to specify each station's individual location. 1d. The
conpani es al so advised the FCC that it would be difficult to
construct ubiquitous satellite networks if the satellites had to
share band space on a co-primary basis with terrestrial users.
I d.

The Conmi ssion responded with a Notice of Proposed
Rul emaki ng proposi ng changes designed to nake nore effi-
cient use of the 18 Giz band in |light of the inpending
wi despread depl oynent of satellite earth stations. Id. at
19,925 p 1. The Conmm ssion found that satellite operators
pl anned to deploy "potentially mllions of small antenna earth
stations,"” and expressed concern about "the feasibility of
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sharing between terrestrial fixed service and ubiquitously

depl oyed FSS earth stations.” 1d. It agreed with the satellite
conpani es that blanket |icensing would probably be necessary

to keep up with the Iarge nunbers of satellite earth stations
inthe works. Id. at 19,933 p 19. 1In light of these concerns,

t he Conmi ssion proposed segnenting the band into subsec-

tions dedicated to satellite and terrestrial stations respective-
ly. 1d.

Under the proposed plan, FS services would |lose their co-
primary status in portions of the band, but the Conmi ssion
proposed to grandfather FS services already operating in
those sections. 1d. at 19,941-42 p 40. One reason for this
proposal was that, while there were not yet any commerci al
satellite systens operating in the band, there were thousands
of existing FS operators there, and the FCC wi shed to
protect the investnent in those services. 1d. Another rea-
son was the Conmission's tentative conclusion that satellite
operators would be able to design their networks to avoid
reception of harnful interference fromexisting FS users. Id.

The FCC further concluded that some existing terrestrial
facilities would probably have to be relocated fromone fre-
guency to another, and it solicited conments about the best
way to acconplish this relocation. Id. at 19,942 p 41. The
Conmi ssion noted that it had addressed the sanme question in
earlier proceedings, and it asked commenters to discuss
whet her the principles adopted in the earlier proceedi ngs
shoul d apply here. 1d. at 19,942-43 p 41 & nn.65-66 (citing
t he "Energi ng Technol ogi es" proceedings: In re Redevel op-
ment of Spectrumto Encourage |Innovation in the Use of
New Tel econmuni cati ons Technol ogi es, First Report and
Order and Third Notice of Proposed Rul e Making, 7
F.C.C. R 6886 (1992); Second Report and Order, 8 F.C.C R
6495 (1993); Third Report and Order and Menorandum
i nion and Order, 8 F.C. C R 6589 (1993); Menorandum
pinion and Order, 9 F.C C R 1943 (1994); Second Meno-
randum Opi nion and Order, 9 F.C.C. R 7797 (1994), as well
as the "Mobile Satellite Service at 2 Giz" allocation proceed-
ing: In re Amendnent of Section 2.106 of the Commission's
Rules to All ocate Spectrumat 2 GHz for Use by the Mbil e-



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-1466 Document #647727 Filed: 12/28/2001

Satellite Service, First Report and Order and Further Notice
of Proposed Rule Making, 12 F.C.C.R 7388, 7396-7404, 7414-
21 (1997)).

The Conmi ssion received comments frominterested par-
ties, including Tel edesic and FS users. The latter group
i ncl uded the Fixed Wrel ess Communi cations Coalition and
Wnstar Communi cations, Inc., the intervenors before this
court, which represent the interests of FS users. In general
Tel edesic "strongly support[ed]"” the proposal to segnment the
18 GHz band, but expressed concern about the del ay that
woul d be caused by grandfathering existing FS users. Tele-
desic Comments at ii, reprinted in J. A 146. Tel edesic asked
the FCC to adopt "bl anket licensing"” of satellite earth sta-
tions. Id. at 8-11, reprinted in J.A 155-58. It urged the
FCC not to require satellite users to pay to relocate FS
stations to "conparable facilities,"” as had been required in the
Emer gi ng Technol ogi es rul es, and requested that the FCC
adopt principles of "cost mtigation." |Id. at 15-21, reprinted
inJ.A 162-68.

The FCC issued its Report and Order on June 22, 2000.
The Report and Order reflect the FCC s concl usion that
separating terrestrial users fromsatellite stations will serve
the public interest. Report and Order, 15 F.C C R at 13,431-
32 p 2. The Report and Order articulate a policy of protect-
ing existing FS operations "to the maxi num extent possible,"”
while providing for the growth of both satellite and terrestri al
services. |1d. To facilitate this policy, the Report and O der
designate, broadly, one subset of the band in which FS users
will be primary, and another, |larger subset for satellite users.
See id. at 13,432 p 4, 13,443-56 pp 28-54. The Report and
Order also authorize blanket licensing for certain satellite
earth stations. I1d. at 13,470-75 pp 85-95.

Rat her than pernmanently grandfathering existing FS users,
the Report and Order allow FS stations in the portion of the
band that will be reallocated for satellite use to retain co-
primary status for 10 years. Satellite operators wishing to
evict terrestrial users nmust first negotiate with them This
negoti ati on period begins with the adoption of the Report and
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Order and lasts for two years in nost cases, and for three
years for terrestrial public safety services. 47 CF.R

s 101.85(c). A terrestrial user contacted by a satellite user
may not refuse to negotiate and all parties are required to
negotiate in good faith. 1d. s 101.89(b). In deciding whether
the parties have negotiated in good faith, the FCC will

consi der factors including whether the satellite has nade a
bona fide offer of relocation and whether, if the terrestrial
user demanded a prem um the prem umwas proportionate to

the cost of providing conparable facilities. 1d. "Conparable
facilities" are defined by the regulations in ternms of "through-
put" or capacity, reliability, and operating costs. 1d.

s 101.89(d). For exanple, if digital facilities are replaced
with digital facilities, the satellite service nust provide the
terrestrial user with equivalent data | oading bits per second.
Id. s 101.89(d)(1). Satellite users nust also conpensate FS
licensees for any "increased recurring costs associated with

the replacenent facilities" for five years after relocation. 1d.
s 101.89(d)(3).

If no agreenent is reached during the negotiation period,
then 47 CF.R s 101.91 allows the satellite service to displace
the FS user involuntarily. |If involuntary displacenment occurs
during the 10-year transition period, however, the satellite
user nust pay all costs of noving the terrestrial user to
repl acenent facilities, conplete all activities necessary for
i npl enenting the relocation, build the new system and test
the new system 47 C.F.R s 101.91(a). The replacenent
facilities nust be at |east equivalent, in ternms of throughput,
reliability, and operating costs, as the facilities fromwhich the
FS user is evicted. 1d. s 101.91(b). At the end of the 10-
year transition period, satellite operators will be able to evict
terrestrial incunbents w thout having to pay their rel ocation
costs. 47 CF.R s 101.95(a). The initial, unrevised Report
and Order exenpted a small subset of the band (19.26-19.3
GHz) fromthe sunset provisions. Report and Order, 15
F.CCR at 13,464 p 69; 47 C.F.R s 101.95. The initial
unrevi sed Report and Order al so provided that | ow power
stations could continue to operate on a primary basis. Report
and Order, 15 F.C.C.R at 13,457 p 56.
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Tel edesic petitioned for review, challenging the relocation
rules and the Commission's failure to adopt its alternative
proposal s. Tel edesic also challenged the exception for |ow
power stations and the exenption of stations in the 19.26-19.3
GHz band fromthe sunset provisions. The FCC noved to
hol d the case in abeyance, because sonme parties to the
proceedi ng before the Conmm ssion had petitioned for recon-
sideration of the Report and Order. Tel edesic was not
anong the parties seeking reconsideration. A panel of this
court denied the FCC s notion to hold these proceedings in
abeyance, see Tel edesic LLC v. FCC, No. 00-1466 (D.C. Cir.

Jan. 31, 2001) (Order), and oral argunent was schedul ed for
Novenber 5, 2001.

Less than a week before oral argunent, the Conm ssion
i ssued a Reconsideration Order. See In re Redesignation of
the 17.7-19.7 Gz Frequency Band, First Order on Reconsid-
eration, |IB Docket No. 98-172 (Nov. 1, 2001) ("Reconsidera-
tion Order"). In the Reconsideration Order, the FCC ad-
dressed, sua sponte, some of the concerns Tel edesic had
raised in its petition and briefs to this court. Specifically, the
Conmi ssi on deci ded that | ow power stations should be sub-
ject to the sane relocation regine as all other FS stations.
Id. at 16-20 pp 32-41. The Comm ssion al so decided not to
exenpt stations in the 19.26-19.3 subset fromthe sunset
provisions. 1d. at 12-14 pp 23-25. The Conm ssion stated
that it had authority to address sua sponte the issues that
Tel edesi ¢ had chosen to raise before this court, regardl ess of
whet her any petitions pending before the Comm ssion had
rai sed those issues. 1Id. at 11 p 20 & n.66 (citing Cent. Fla.
Enters., Inc. v. FCC, 598 F.2d 37, 48 n.51 (D.C. Cr. 1978)).

Il. Discussion
A The Order under Review is Final

Before turning to the nerits of Tel edesic's chall enges, we
consi der whet her the Report and Order are final and revi ewa-
ble by this court. This court has jurisdiction to review fina
orders of the FCC made reviewabl e under 47 U S.C. s 402(a).

28 U.S.C. s 2342(1) (1994). Section 402(a) governs proceed-
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ings to set aside or annul FCC orders except those specifical-
ly listed as being appeal abl e under s 402(b), relating to
particul ar applications. Teledesic's petition falls under

s 402(a), and is therefore reviewable.

Tel edesic was within its rights to seek reviewin this court
wi thout first petitioning for reconsideration by the FCC. See
47 U . S.C. s 405(a) (1994) (providing that the filing of a
petition for reconsideration shall not be a condition precedent
to judicial review of an FCC order unless the party seeking
review was not a party to the initial proceedings or relies on
guestions of |law or fact on which the Comm ssion has not had
an opportunity to pass). Teledesic was a party to the initial
proceedi ng before the Comm ssion, and the Conm ssion ad-
dressed Tel edesic's argunments regardi ng the relocation rules.
Therefore, Tel edesic had standing to seek judicial review of
the Report and Order.

The fact that parties other than Tel edesic petitioned the
FCC for reconsideration of the Report and Order does not
deprive the court of jurisdiction over Teledesic's petition. See
W at her - Al varez Broad., Inc. v. FCC, 248 F.2d 646, 649 (D.C
Cr. 1957) (noting that because parties to FCC proceedi ngs
"have their choice whether to seek relief from Conm ssion

action fromthe Conmission itself or fromthe court ... it
may happen ... that one party will choose one tribunal and
anot her party the other"™). 1In such cases, we often hold a

petition for review in abeyance pending the FCC s further
proceedi ngs, see id., but this practice is not an iron-clad rule,
see, e.g., MI Telecoms. Corp. v. FCC, 143 F.3d 606, 608

(D.C. Cr. 1998) (determ ning that prudential considerations
mlitated in favor of resolving the petitions for review even

t hough parties other than the petitioners had filed petitions
for reconsideration before the FCC). It is likew se true that
it does not matter whether petitions are filed to chall enge
portions of the Reconsideration Order. Any such challenges

do not bear on our resolution of Teledesic's challenges to the
di sputed Report and Order, because the Reconsideration

Order is not subject to reviewin this case. Wat is inportant
here is that the Report and Order were final and appeal abl e

as to Tel edesic.
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The court decided not to hold in abeyance Tel edesic's
petition for review of the Report and Order, even though
other parties had petitioned the Conm ssion for reconsidera-
tion. And our jurisdiction over Teledesic's petition was not
| ost when the Conmi ssion elected to issue its Reconsidera-
tion Order nere days before oral argunent. The FCC
clains that, under Central Florida Enterprises, Inc. v. FCC
598 F.2d 37, 48 n.51 (D.C. Gr. 1978), the agency had authori -
ty to address sua sponte in its Reconsideration Order several
of the issues that were pending before this court. In other
words, the FCC contends that it had the discretion to recon-
sider certain of the issues raised by Tel edesic and then issue
a Reconsideration Oder even though Tel edesic had not filed
a petition for reconsideration and had opted instead to seek
judicial review W need not decide this question.

Not wi t hst andi ng t he Reconsi deration Order, the Conm s-
sion's Report and Order of June 22, 2000, are the only
matters under review in this proceeding. Thus, in addressing
Tel edesic's clains, we rely only on the agency's positions set
forth in the Report and Order, not on the Commission's
subsequent el aborations in the Reconsideration Order. W
note, however, that, apart fromthe FCC s decision to accede
to Tel edesic's denands on two issues, the Reconsideration
Order nmerely expands upon the rationales for the rel ocation
rul es contained in the original Report and Order.

Al though this petition for review involves only the June 22,
2000 Report and Order, we cannot ignore the fact that two of
Tel edesi c' s chal | enges have evaporated in |light of the Com
m ssion's change of policy as expressed in its Reconsideration
Order. See Reconsideration Order at 12-14 pp 23-25 (maki ng
terrestrial stations in the 19.26-19.3 Giz subset of the band
subj ect to the sunset date), 16-20 pp 32-41 (naking | ow power
terrestrial stations in the 18 GHz band subject to the rel oca-
tion rules). At oral argunment, the Comm ssion gave official
notice to the court via the Reconsideration Order that the
rul es regarding (1) the 19.26-19.3 GHz subset of the band and
(2) lowpower terrestrial stations were no longer in effect.
Counsel for Tel edesic assured the court that the Reconsidera-
tion Order had fully addressed Tel edesic's concerns on these
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matters. Neither side sought to pursue the issues. It is
therefore clear that the issues concerning | ow power stations
and the 19.26-19.3 GHz subset are noot. Accordingly, we

turn to Tel edesic's remai ni ng chal | enges.

B. The FCC s Rel ocation Rul es are Reasonabl e.
1. Standard of Review

We nust uphold the FCC s actions unless they are arbi-
trary, capricious, an abuse of discretion, or otherw se unlaw
ful. 5 USC s 706(2)(A) (1994). Pursuant to this standard,
we | ook to determ ne whether the Comm ssion has "articu-
|ate[d] a satisfactory explanation for its action including a
"rational connection between the facts found and the choice
made.' " Mdtor Vehicle Mrs. Ass'n v. State Farm Mit.

Auto. Ins. Co., 463 U S. 29, 43 (1983) (quoting Burlington
Truck Lines, Inc. v. United States, 371 U S. 156, 168 (1962)).
The court nust ensure that the agency has given reasoned
consideration to all of the relevant facts and issues. G eater
Boston Tel evision Corp. v. FCC, 444 F.2d 841, 851 (D.C. Gir.
1970).

VWi | e agreeing on these basic principles, the parties none-
t hel ess dispute the degree of deference that is warranted.
The Conmi ssion argues that review nmust be especially limt-
ed because the Report and Order concern matters within its
area of expertise that involve predictions "at the frontiers of
science.” Br. for Respondents at 15 (quoting Balt. Gas &
Elec. Co. v. Natural Res. Def. Council, Inc., 462 U S. 87, 103
(1983)). It further argues that the spectrumreall ocation
rules at issue are just the sort of technical rules withinits
area of expertise that traditionally have nerited a hei ght ened
degree of deference. I1d. at 16 (citing Aeronautical Radio,
Inc. v. FCC, 928 F.2d 428, 443-45 (D.C. Cr. 1991) (upholding
an FCC decision on allocation because it was a predictive
judgrment of the type historically left to agency discretion);
Nat'| Ass'n of Broadcasters v. FCC, 740 F.2d 1190, 1209-14
(D.C. Cr. 1984) (upholding an FCC decision on FS relocation
gi ven that the Conm ssion acted agai nst an evol vi ng t echno-
| ogi cal and factual background)). Tel edesic counters that it
objects not to the Comm ssion's scientific predictions, but to
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its system of conpensating displaced terrestrial operators.
Tel edesi ¢ argues that the FCC s econom ¢ conpensati on
schenme is not entitled to the sane deference as an order
dealing with purely technical matters.

In our view, the parties' dispute involves a fundanenta
di sagreenent over the policy goals underlying spectrumreal -
| ocation. The problem presented by the 18 GHz band is not
nmerely one of econom cs. The Conmm ssion correctly con-
ceives of its role in prophetic and managerial ternms: it nust
predict the effect and growh rate of technol ogi cal newconers
on the spectrum while striking a bal ance between protecting
val uabl e exi sting uses and maki ng room for these sweepi ng
new t echnol ogies. Report and Order, 15 F.C.C R at 13, 431-
33 pp 1-2, 4-5. In striking this bal ance, the Conm ssion has
relied on its judgnents about the inportance of old, terrestri-
al services, as well as the potential value to society of new,
energing satellite systens. |Its decisions about how best to
strike this bal ance thus invol ve both technol ogy and econom
ics. The Conmission is therefore entitled to the deference
traditionally accorded decisions regardi ng spectrum nmanage-
ment. See Tel ocator Network of Am v. FCC, 691 F.2d 525,
538 (D.C. Cir. 1982) (finding that when it is fostering innova-
tive methods of exploiting the spectrum the Conm ssion
"functions as a policynaker and, inevitably, a seer - roles in
which it will be accorded the greatest deference by a review
ing court").

2. The Challenges to the FCC s Rel ocation Rul es

Tel edesi ¢ argues that the rules governing the relocation of
terrestrial services are arbitrary and capricious because they
force satellite operators to confer windfalls on terrestrial
services by paying for and building "conparable facilities.™
It clainms that, because many terrestrial operators currently
use agi ng equi pnent, satellite operators will end up subsidiz-
ing the terrestrial operators' upgrades to new equi pnent.

Tel edesi ¢ characterizes this result as one of systematic over-
conpensation. Br. for Petitioner at 27. In its conments to

t he Conmi ssion, Tel edesic urged the agency to require that
satellite operators conpensate displaced FS users only for
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t he unanortized "book value" of their old equipnment. It now
accuses the Commi ssion of rejecting this proposal w thout
articulating a satisfactory reason for doing so.

Tel edesic's contentions fail because the Conm ssion ade-
quately expl ained both the rationale underlying its chosen
approach, as well as its reasons for rejecting Tel edesic's
proposed alternative. First, as noted above, one of the
Conmi ssion's goals was to protect existing terrestrial ser-
vices. Report and Oder, 15 F.C C R at 13,431-32 p 2. |If the
Conmmi ssion only required FSS users to pay terrestrial users
for the book value of their equipnment, FS users that were
unable to afford repl acement equi prent m ght be put out of
busi ness when di spl aced. Second, in addressing Tel edesic's
proposal, the Commi ssion reaffirmed its policy of placing the
cost of involuntary relocation to conparable facilities on new
entrants. 1d. at 13,468 p 78. According to the FCC, the
justification for this policy is that existing users nmust be able
to obtain replacenent equi pnent at no cost in order to
continue to provide service with a m ni mum of disruption
Id.; Inre Arendnent of Section 2.106 of the Conmission's
Rules to All ocate Spectrumat 2 GHz for Use by the Mbil e-
Satellite Service, Second Report and Order and Second Mem
orandum Qpi nion and Order, 15 F.C.C.R 12,315, 12,352
p 109 (2000) ("2 GHz MSS Relocation Order") (reiterating in
a nore recent decision that the Conm ssion "consider[s] it
essential that the process not disrupt the comunications
services provided by the existing ... operations”) (citing the
Emer gi ng Technol ogi es proceedi ng, In re Redevel opnent of
Spectrum to Encourage Innovation in the Use of New Tel e-
conmuni cati ons Technol ogi es, Third Report and Order and
Menor andum Qpi nion and Order, 8 F.C.C R 6589, 6594 p 13
(1993)).

These policy goals are reasonable and do not, on their face,
result in windfalls for incunbents. The Commi ssion's objec-
tive is sinple: ensure that incunbent terrestrial users will be
able to continue operating even if they are forced by satellite
users to relocate. Teledesic expresses concern that the "com
parable facilities" standard will result in incunbents replacing
their aging facilities with unduly expensive, state-of-the-art
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equi prent at the expense of satellite conpanies. "Conpara-

ble facilities,” however, does not nean that terrestrial users
will be able to insist on top-of-the-line replacenent facilities.
Rat her, satellite operators will have to ensure that the re-

pl acenent facilities are equivalent to the existing FS facilities
with respect to throughput, reliability, and operating costs, as
explained in the regulations. See 47 C. F.R ss 101.89(d),
101.91(b). If the satellite operator can neet the standard by
retuning or repairing old equipnent, it need not outfit the FS
user with new equipnment. Even if new facilities are neces-

sary to neet the standard, this does not necessarily nean

that FS users will be able to demand the newest and nost
expensi ve equi pnent if | ess new equi prent will neet the

standard. The stated goal of the standard is not to provide
free upgrades to terrestrial users, but rather to "ensure a

sean ess handoff" and a snooth transition to the new band
segnentation regine. 1d. at s 101.91(c).

The Conmi ssion's current approach to the relocation of
i ncumbents is not new It was adopted first in the Emerging
Technol ogi es rules and, after the instant order was issued, in
anot her rel ocation proceeding. See 2 Gz MSS Rel ocati on
Order, 15 FF.CCR at 12,351-52 pp 108-10. Indeed, this court
has approved aspects of a simlar relocation schene in the
Emer gi ng Technol ogi es context. See Ass'n of Pub.-Safety
Communi cations O ficials-Int'l, Inc. v. FCC, 76 F.3d 395,
397, 400 (D.C. Cir. 1996) (upholding the elimnation of an
exenption for public safety incunmbents froma rel ocation
regime in which emerging technology |icensees would pay al
costs associated with relocating i ncunbents to conparabl e
facilities). Mreover, the Conm ssion has adopted sinlar
rel ocation schenes in other contexts. See Small Bus. in
Tel ecomms. v. FCC, 251 F.3d 1015, 1017, 1026 (D.C. Gr.
2001) (denying in part and dism ssing in part petition for
review of relocation reginme in which displaced incunbents
woul d be given conparable facilities to ensure a seanl ess
transition).

Because the Commission's policy in this instance is consis-
tent with its overall approach to new technol ogies, it argues
that it was not required to give as extensive a justification as
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it would have had it unveiled the policy for the first tine here.
W agree. See Hall v. MlLaughlin, 864 F.2d 868, 872 (D.C

Cr. 1989) (holding that where an agency is follow ng estab-
lished policy, the need for a conprehensive statenent of its
rationale is | ess pressing). Like the Enmerging Technol ogi es
proceedi ngs, this Report and Order involve new technol ogi es

di spl aci ng existing users and being forced to pay those exist-
ing users to relocate to conparable facilities. |In Emerging
Technol ogi es, the FCC acknow edged that incunbents that

are forced to relocate involuntarily will not incur any costs as
a result of the forced relocation, and may even benefit in
some instances if their aging equi pnment is replaced with
state-of-the-art technology. Third Report and Order and

Menor andum Qpi nion and Order, 8 F.C.C R 6589, 6595 p 16
(1993). The Conmi ssion viewed such a result as the legiti-
mat e byproduct of a process whereby inportant terrestrial
services are uprooted against their will to acconmodate new
er technol ogies. The Commi ssion's consistent policy has been
to prevent new spectrumusers from |l eaving di splaced i ncum
bents with a sum of noney too small to allow themto resune
their operations at a new location. See 2 Giz MS Rel oca-
tion Order, 15 F.C C R at 12,352 p 109 (expressing the Com
m ssion's view, dating fromthe Energi ng Technol ogi es pro-
ceedi ng, that existing operations should not be disrupted
during the transition to emerging technol ogies).

Tel edesi c objects to the FCC s reliance on Enmerging Tech-
nol ogi es, arguing that, because the Conmm ssion readily ac-
know edged sone differences between this case and Emerg-
i ng Technol ogi es, the Commi ssion nust start from scratch in
this case. There is only one notable difference between
Enmer gi ng Technol ogi es and this case: Energing Technol o-
gies involved an entirely new service displacing i ncunbent
licensees, while, in this case, satellite and terrestrial users
al ready coexisted in the 18 Gz band on a co-primary basis.
Report and Order, 15 F.C C R at 13,468 pp 79-80. This is a
di fference without significance, however. Tel edesic and ot her
conpani es plan to | aunch conprehensive new satellite sys-
tems involving mllions of earth stations that will be |icensed
on a bl anket basis. To accommpdate these new systens,
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existing terrestrial users nust be displaced |like the i ncum
bents in Energi ng Technol ogi es. The conpensatory and pres-
ervationist justifications for the "conparable facilities" re-
qui rement therefore apply equally in this case, and it was
legitimate for the Commission to explain its choices in part by
reference to the earlier proceeding.

Tel edesic's contention that the Comn ssion inperm ssibly
failed to consider its "cost mtigation" proposals is simlarly
m spl aced. Tel edesic accuses the FCC of failing to consider
how t o encourage reasonabl e cooperation by terrestrial in-
cunbents in the rel ocation process. Br. for Petitioner at 34.
One of Teledesic's proposals is that no conpensation shoul d
be paid for equiprment replaced after the Conm ssion issued
its NPRM and the other is that FS |icensees who renew
their grandfathered |icenses should receive | ess conpensation
than other FS |icensees. Teledesic Conments at 20-21, re-
printed at J. A 167-68. Teledesic's claimis not supported by
the record, which reflects that the Conm ssion was extrenely
concerned with providing incentives to incunbents to rel o-
cate. The Comm ssion encouraged themto do so by issuing
rules that initially reward relocation and then sunset after 10
years. Terrestrial operators who have not relocated by that
point will be penalized, while those that negotiate a dea
expeditiously with a satellite conpany will receive the benefit
of the "conparable facilities" standard. By contrast, Tel ede-
sic's proposals are ained |l ess at snoothing the way for
reallocation than at mnimzing its own costs, and they do not
advance the FCC s goals of preserving terrestrial systens
whil e ushering in new satellite networks. Because Tel ede-
sic's proposals are patently inconsistent with the Conm s-
sion's wel |l -explained goals, the Conm ssion was not required
to anal yze each of those suggestions in detail

3. Saf eguards

Tel edesic raises a legitimte concern over the possibility
that terrestrial operators may hold out during negotiations in
an attenpt to extract paynents fromsatellite users over and
above the costs of relocating. The Conm ssion anticipated
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this concern, however, and structured the new rules to pro-
tect agai nst unreasonabl e bargaining by terrestrial operators.

Tel edesic objects in particular to the provision in 47 C.F. R
s 101.89, which requires satellite users to negotiate with FS
users for two (and sonetinmes three) years, during which tine
FS operators may seek "premunis]." Teledesic's concern is
that, by authorizing terrestrial operators to demand premni -
unms, the rules give thema green |light to demand unreason-
abl e suns of nmoney fromthe satellite conpanies, who have no
choice but to accede or wait until the end of the two-year
period. In response, the Conm ssion points out that Tel ede-
sic's viewof the rule is badly distorted, for it ignores the
limtations that the rule places on the bargai ning behavior of
i ncumbents. The Commission is right.

The cited rule explicitly requires both parties to negotiate
in good faith during the negotiation period. "Good faith" is
measured, in part, by |ooking at whether the FS service has
demanded a premiumthat is disproportionate to the cost of
provi ding conparable facilities. 47 C.F.R s 101.89(b)(2).

Thus, rather than authorizing i ncunbents to demand i nequi -

table windfalls, the rules explicitly forbid themfrom doing so.
Mor eover, an incunmbent whose bargai ni ng demands are chal -

| enged nust justify its nunbers against a regul atory stan-

dard. In other words, the demands nust be reasonably

related to the actual cost of relocating to an equivalent facility
as defined in the regulations. This requirenment prevents
terrestrial users fromattenpting to gouge satellite conpanies
that are required to negotiate with them

A second safeguard exists in the formof time limts on
negotiations. |If a terrestrial operator holds out during the
two to three year negotiation period, the satellite user may
initiate involuntary relocation procedures pursuant to 47
C.F.R s 101.91. An incunbent's incentive during the negoti -
ation period, therefore, is to negotiate as advantageous a dea
as possible before facing forced rel ocation. Once the negoti a-
tion period is over, incunbents still have an incentive to
rel ocate before the sunset provisions kick in. After 10 years,
i ncumbents will be forced to relocate w thout receiving any
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rel ocati on paynents. Because of these tenporal limts on

i ncunmbents' expectations of relocation paynments, the val ue of
their addresses on the spectrum goes down over tinme. A
satellite conmpany will presumably be less willing to pay to
rel ocate an i ncunbent the longer the latter holds out as the
sunset date approaches. These safeguards provi de adequate
protecti on agai nst unreasonabl e negotiation tactics.

I11. Conclusion
For the reasons cited above, we hereby disnss the noot

chal | enges and ot herwi se deny Tel edesic's petition for review
as neritless.
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So ordered.
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