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United States Court of Appeals
FOR THE DI STRICT OF COLUMBIA CIRCU T
Argued January 22, 2001 Deci ded April 24, 2001
No. 00-3057
In re: Sealed Case
Appeal fromthe United States District Court

for the District of Colunbia
(No. 99cr00196-01)

Gregory L. Poe, Assistant Federal Public Defender, argued
the cause for appellant. Wth himon the briefs was A J.
Kraner, Federal Public Defender.

Marc O Litt, Assistant U S. Attorney, argued the cause for
appellee. Wth himon the brief were Wim A Lewis, US.
Attorney, John R Fisher, Roy W MlLeese, 11l, and Mary T.

O Connor, Assistant U S. Attorneys.

Before: WIlians, G nsburg and Sentelle, Crcuit Judges.

pinion for the Court filed by Crcuit Judge WIIlians.

WIlliams, G rcuit Judge: Appellant pleaded guilty to one

count of unlawful possession of a firearmin violation of 18
US. C s 922(g) (1) and one count of unlawful possession of
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cocaine in violation of 33 D.C. Code s 33-541. The presen-
tence investigation report found that appellant had threat-
ened to shoot soneone with the firearm a separate felony

that under s 2K2.1(b)(5) of the United States Sentencing
Quidelines calls for a 4-1evel enhancenent of the sentence for
gun possession. Appellant objected, and the district court

t ook evidence, including sone hearsay testinony. On finding
by a preponderance of the evidence that appellant had indeed
made such a threat, the district court applied the enhance-
ment and sentenced appel |l ant accordi ngly.

Appel | ant chal |l enges the court's reliance on the hearsay.
He al so objects to the use of the preponderance standard,
contendi ng that the Suprene Court's decision in Apprendi v.
New Jersey, 530 U.S. 466, 120 S. C. 2348 (2000), requires the
government to prove the gun threat beyond a reasonabl e
doubt. (He nmakes no claimof entitlement to jury trial on the
gun threat.) Neither of appellant's clains prevails. W
address the Apprendi theory first.

* Kk %

Apprendi had pl eaded guilty to a gun possessi on charge
carrying a sentence of 5-to-10 years. At sentencing, the trial
court found by a preponderance that he had comrtted the
crime with a racially biased purpose, a finding that under
New Jersey |law allowed a 10-to-20 year sentence for the
underlying crinme. The court inmposed a 12-year sentence.

In vacating the sentence, the Suprenme Court held that any

fact (other than a prior conviction) "that increases the penalty
for a crinme beyond the prescribed statutory maxi num nust

be submitted to a jury, and proved beyond a reasonabl e

doubt." Apprendi, 120 S. C. at 2362-63 (enphasis added).

In the present case, appellant's sentence, with the enhance-
ment, was 48 nonths, far |less than the 10-year statutory
maxi mum for the gun possession charge. 18 U S.C
s 924(a)(2). Thus appellant can win on his Apprendi claim
only if Apprendi also applies to a Cuidelines enhancenent
that results in a sentence within the statutory range. Be-
cause appellant failed to raise this issue at sentencing, we

Page 2 of 9



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-3057  Document #591716 Filed: 04/24/2001 Page 3 0of 9

review for plain error, United States v. Foster, 988 F.2d 206,
209 (D.C. Cr. 1993); in fact there is no error at all.

Clearly Apprendi does not articulate a rule that takes the
step proposed by appellant. In addition, the Apprendi Court
specifically distinguished, and found perm ssible, the practice
of authorizing "judges to exercise discretion--taking into
consi deration various factors relating both to of fense and
of fender--in inposing a judgnent within the range pre-
scribed by statute.” 120 S. . at 2358 (citing WIllianms v.
New York, 337 U.S. 241, 246 (1949)). See also id. at 2366 n.21
(stating that the Court took no position on the effect of the
deci sion on the Cuidelines, but quoting the observation in
Edwards v. United States, 523 U. S. 511, 515 (1998), that
"petitioners' statutory and constitutional clainms would nmake a
difference if it were possible to argue, say, that the sentences
i nposed exceeded the maxi mumthat the statutes permt.").

The opinion stressed that the Court had "often noted" that
judges had exercised this discretion "within statutory limts."
Id. at 2358. 1In fact, the Court recently approved enhance-
ments based on acquitted conduct when supported by a
preponderance of the evidence. See United States v. Wtts,

519 U. S. 148, 157 (1997). Gven this traditional latitude, and
the Apprendi Court's explicit endorsenent of the tradition, it
is hard to see how the Court could have intended to mandate

t he hei ghtened standard for application of the CGuidelines
enhancenent instructions when the resulting sentence re-

mains within the statutory maxi num Readi ng the Apprend

rule to avoid such a result is consistent with the Court's
statenent that the case addressed a "narrow i ssue.” Appren-
di, 120 S. C. at 2354.

Appel | ant seeks support in the fact that the Court has
granted certiorari, vacated, and renmanded ("GVR d") a Quide-
lines case for further consideration in |light of Apprendi. See
Cinton v. United States, 121 S. C. 296 (2000), renanding
United States v. Reliford, 210 F.3d 285 (5th Cr. 2000). At
best a GV/R order could add little to appellant's case. Wile
it may indicate "a reasonable probability that the decision
bel ow rests upon a prem se that the | ower court would reject
if given the opportunity for further consideration,” Law ence
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v. Chater, 516 U. S. 163, 167 (1996), it does "not anmount to a
final determ nation on the nerits,” Henry v. City of Rock
HIll, 376 U S. 776, 777 (1964). But appellant's attenpted
inference is even weaker here. The GVR d case invol ved not
only Guidelines enhancenments but also the application of a
statutory progression of mninum and nmaxi mnum sent ences

under 21 U.S.C. s 841 (providing for increasing penalties for
different quantities and types of drugs). Facts that trigger
the higher statutory maxima provided in s 841 are clearly
subject to Apprendi, as we found in United States v. Fields,
242 F.3d 393 (D.C. Gir. 2001). The Solicitor General sup-
ported a grant of certiorari in Cinton only for the statutory
penalty issues, but the Court issued the GVR order without
maki ng the distinction. App. Br. at 22-23. As weak as

i nferences froma GVR may be, an inference fromthe Court's
failure to sever sone issues fromthe remand is feebler yet.
W give it no weight.

The Apprendi dissenters, to be sure, attacked the line
drawn by the majority as "nmeaningless formalism" 120 S. C.
at 2388-90, and appellant argues in essence that their reading
reveals that the logic of Apprendi will ultimtely conpel the
Court to apply the case to Cuidelines enhancenments. App.
Br. at 21-22. The Apprendi dissent suggested that the
majority's stated rule would allow a |l egislature to set astro-
nom c statutory ceilings for crimes, and then direct the courts
to make adjustnents in accordance with facts determ ned
solely by the judge. 120 S. . at 2389. But the mgjority
responded that "structural denpcratic constraints exist to
di scourage | egislatures fromenacting penal statutes that
expose every defendant ... to a maxi mum sentence exceed-
ing that which is, in the legislature's judgnent, generally

proportional to the crine." 1d. at 2363 n.16. It is clearly not

for us to disregard a conceptual line that the Court majority
has not only stated but also stoutly defended agai nst a
di ssenting chal | enge.

We therefore join all of our sister circuits that have ad-
dressed the issue in declining to extend Apprendi beyond its
stated coverage. See United States v. Caba, 241 F.3d 98, 101

(1st Cir. 2001); United States v. Garcia, 240 F.3d 180, 184 (2d
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2001); United States v. WIllians, 235 F.3d 858, 862-63
Cr. 2000); United States v. Kinter, 235 F.3d 192, 198-201
h Cr. 2000); United States v. Keith, 230 F.3d 784, 786-87
h Gr. 2000); United States v. Minoz, 233 F.3d 410, 413-14
h Gr. 2000); Hernandez v. United States, 226 F.3d 839,
841 (7th Gr. 2000); United States v. Aguayo-Del gado, 220
F.3d 926, 933-34 (8th Gr. 2000); United States v.

Her nandez- Guar dado, 228 F.3d 1017, 1027 (9th Cr. 2000);
United States v. Heckard, 238 F.3d 1222, 1235-36 (10th Cr.
2001); United States v. Nealy, 232 F.3d 825, 829 (11th Cir.
2000) .

* Kk *

The Sent enci ng Qui delines provide that a sentencing judge
may use relevant information to resolve a dispute over a
factor without regard to admissibility at trial, "provided that
the information has sufficient indicia of reliability to support
its probable accuracy.” U S S.G s 6A1.3 (2000). The evi-
dence supporting the finding of a gun threat was clearly
hearsay that woul d not have been admissible at trial. Oficer
Spal ding of the Metropolitan Police Departnment gave testi-
nmony that included reports of statenments made to him by the
conpl ai nant and a friend of hers, and (doubl e hearsay) state-
ments nmade by the conpl ai nant to another police officer
(Sergeant Wiite) and relayed to Spalding. Appellant asserts
that the crediting of hearsay testinony delivered by Oficer
Spal ding violates both s 6A1.3 and appell ant's due process
rights under United States v. Tucker, 404 U.S. 443, 447
(1972), which holds that a sentence founded on "m sinforma-
tion of constitutional magnitude"” may not be sustained. W
have recently held that use of hearsay at sentencing does not
per se violate a defendant's rights. See United States v.
Drew, 200 F.3d 871, 879 (D.C. Gr. 2000). As we cannot
i magi ne how hearsay with "sufficient indicia of reliability to
support its probable accuracy” could violate Tucker's due
process standard, our anal yses of the due process and Cui de-
lines argunents merge for the purposes of this appeal

Appel | ant argues that we should review the reliability
determ nati on de novo. In support he cites Onelas v. United
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States, 517 U S. 690, 697 (1996), prescribing such review for
district court findings of reasonabl e suspicion or probable
cause, and the plurality opinion in Lilly v. Virginia, 527 US.
116, 136 (1999), requiring de novo review to resol ve whet her
hearsay received in a crimnal trial had the "particul arized
guarantees of trustworthiness" that are required under the
Confrontati on O ause for hearsay not neeting any recogni zed
exception, see Chio v. Roberts, 448 U S. 56, 66 (1980). The
government argues for an abuse of discretion standard, on

the ground that the issue is basically an evidentiary ruling in
a phase of the proceedi ng where the judge exerci ses broad

di scretion. W need not decide this dispute, because even
under de novo review we find that the hearsay testinony has
sufficient indicia of reliability.

Spalding testified that he responded to a radio run for a
man with a gun at an apartnment in Southeast Washi ngton
Spal ding went to the apartnment and found appellant and his
sister. Appellant "appeared distraught.” Spalding asked if
"there was a weapon in this apartnent that needs to be
renoved, " and appellant directed himto the back bedroom
where another officer, Wiite, found a 12-gauge shotgun. See
Transcript of Sentencing, May 9, 2000 ("Tr.") at 14-16. After
the gun was secured, Spalding interviewed those present in
the apartnment while Wiite interviewed people on the street,
i ncluding the conplainant. See id. at 16-17. Spal ding con-
ducted followup interviews with the conpl ai nant and, at her
suggestion, a friend of hers who was al so present during the
i nci dent but who was not interviewed at the tinme. See id. at
20. The friend' s story was consistent with the conplainant's
in all relevant respects. At the sentencing hearing Spal di ng
offered the statenents nmade to himand to Wite.

It appears agreed that appellant was acquainted with the
conpl ai nant and that she took offense when he nade a | ewd
comment about her fromthe apartnment w ndow as she passed
by on the street. It is further agreed that appellant went
down to the front of the building to intercept her, and an
argunent ensued. Here the agreenent ends. According to
the conpl ainant's version as reported by Spal di ng, she nade
some (possibly threatening) reference to her boyfriend, and
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appel I ant responded that "he would take care of her, or he
woul d take care of them™ 1d. at 18. Appellant retreated
into the building, while conplainant remained at the | ocked
front door to the building. See id. Appellant then returned
carrying something in his right hand. See id. Wen com

pl ai nant recogni zed the itemas a gun, she began to flee but
then changed her nmind. See id. at 19. As she returned
toward the building, her friend stepped between her and the
door. See id. at 19-20. Appellant reportedly told conpl ain-
ant's friend "to nove out of the way, because he did not want
to shoot her." Id. at 20, 21-22. Conpl ai nant under st ood
herself to be the intended target. See id. at 20.

To establish reliability the governnent notes that conplain-
ant presented her version of the facts on the night of the
incident, maintained it consistently in nore than one |ater
interview, and testified to it before the grand jury under oath.
(The grand jury testinmobny was not admitted into evidence but
government counsel proffered that she had read it and that it
was consistent with the accounts by Spal di ng except as to the
exact words of the appellant's threat. Gov't Br. at 20-21
n.15.) See United States v. WIllians, 10 F.3d 910, 914-15
(1st Cir. 1993) (crediting hearsay decl arant who had previous-
Iy presented story under oath and therefore subjected to
perjury); United States v. Corvin, 998 F.2d 1377, 1386 (7th
Cir. 1993) (crediting hearsay based in part on fact that
decl arant gave statenent to police at the scene "w thout
opportunity for reflection” and mai ntained a consistent ver-
sion).

Appellant tries to turn the conplainant's self-consistency
around, saying that she had an "obvious incentive to hold
fast" once she had told her story. See App. Br. at 25.
Per haps so, but self-consistency, in accounts given virtually in
the heat of the event and later with a clear exposure to
perjury, must still count as a plus. Appellant further argues
that conplainant's self-corroboration is insufficient because
her grand jury testinony differed fromthe earlier interviews.
But all we know is that there was a minor difference in her
report of the wording of the threat. This alone is not enough
to undermne credibility. Finally, appellant notes that com
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plainant failed in the first instance to reveal a past sexua

rel ati onshi p between themthat m ght have created bias. But

the testi nony of co-conspirators and inforners is often credit-
ed if other indicia of reliability are present, despite the fact
that they may be perceived as interested parties. See United
States v. CGolden, 17 F.3d 735, 736 (5th G r. 1994) ("This court
has previously concluded that information provided by an
"interested adverse witness' was sufficiently reliable.”); Unit-
ed States v. Wse, 976 F.2d 393, 403 (8th Gr. 1992) ("[A] co-
conspirator's prior inconsistent statenent, brought out during
his testinmony at the sentencing hearing, was sufficiently
reliable, when considered along with the other corroborating

ci rcunmstances present.") (citing United States v. Sciarrino,

884 F.2d 95, 97 (3rd Gr. 1989)).

The governnent points to other indicia of reliability besides
sel f-consistency. First, appellant's own sister, testifying on
hi s behal f, gave testinony consistent with the conplainant's
account at least up to the point of appellant's retreat into the
buil ding. She al so acknow edged, on listening to a tape of a
911 call placed fromthe apartnent, that appellant can be
heard screamng, "[Where is the gun?", that he was "pretty
angry at this point," and that another woman at the scene
was repeatedly yelling at appellant "to get into the house."

Tr. at 75-78. That appellant was actively in search of the
gun during the confrontation supports the likelihood of his
using it to make a threat, and the woul d-be pacifier's shouts
suggest that she at |east saw a risk of violence. Finally, the
account of conplainant's friend matched hers in all serious
respects. Although there is no non-hearsay w tness precisely
confirmng the threat, appellant has not pointed us to any
case that would demand it. And it would make little sense
for this court to make such a denand, especially in the
context of judicial sentencing, as then the hearsay woul d be
| argely unnecessary to the court's finding.

Appel | ant takes several shots at the corroborating data, but
nost of his critiques show no nore than that each itemtaken
al one falls short of independently establishing the threats.
Beyond that, he observes that the district court gave no
wei ght to the claimby another sister of appellant, who was
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not present during the incident, that conpl ainant had been
drinki ng and snoking marijuana |aced with PCP earlier in

the day. See id. at 53-54. But the district court noted the
testinmony, expressed grave doubt as to its credibility, and

said that even if true it was of little relevance, as there was no
doubt of her ability to identify appellant correctly. See id. at
95- 96.

Appel | ant al so argues that the district court erred in dis-
crediting the sister who was present. The court observed
that it "was perfectly clear that her desire to protect her
br ot her outwei ghed her desire, if any, to tell the truth.” 1d.
at 95. The decision to disbelieve this direct wtness, though
affecting the court's ultimate assessnment of the hearsay, was
a garden-variety credibility issue that we could reverse only
for clear error. W find none. The sister's testinony was
junbl ed and i nconsistent and included retractions. Further
Spalding testified that neither sister had been forthcom ng on
the night of the incident and that both seemed committed to
consulting with each other before talking with the police. W
therefore find that the hearsay has substantial indicia of
reliability and that appellant has failed to underm ne our
confidence in this assessnent.

Finally, appellant clains for the first time on appeal that
s 6Al. 3(b) of the Guidelines and Fed. R Crim P. 32(c)(1)
(which s 6Al1.3(b) nmakes applicable to resolution of disputed
sentencing factors) required specific witten findings relating
to the reliability and credibility of the hearsay decl arants.
But we have |ong and consistently held that one who fails to
object to the absence of Rule 32(c)(1) findings waives his right
to chal |l enge an enhancenent on these grounds and that we
wi | | uphold an enhancenment supported by the record. See,
e.g., United States v. Sobin, 56 F.3d 1423, 1428 (D.C. Cr.
1995). In any event, because here we have revi ewed the
i ssue de novo, any error woul d appear harm ess.

The judgment of conviction and sentence are

Affirned.
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