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Bef ore: Edwards and Randol ph, Circuit Judges, and
Wl liams, Senior Circuit Judge.

pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: A jury convicted Pedro Agra-
nmonte of four narcotics-related of fenses. Count One all eged
conspiracy to distribute and possess with intent to distribute
50 granms or nore of cocaine base, 5 kilograns or nore of
cocaine, and 1 kilogramor nore of heroin, in violation of 21
US. C s 846. Count Two charged unlawful distribution of 50
grans or nore of cocaine base, in contravention of 21 U S.C
s 841(a)(1l). Count Three charged possession with intent to
di stribute 100 grams or nore of heroin, in violation of 21
US. C s 841(a)(l) & (b)(1)(B)(i). Count Four charged unl aw
ful possession with intent to distribute heroin within 1000 feet
of a school, in violation of 21 U.S.C. s 860.

The district court vacated Agranonte's conviction on Count
Three, considering it a | esser included offense of his schoo
zone possession with intent to distribute conviction. On
Counts One, Two, and Four the court sentenced Agranonte
to concurrent ternms of inprisonment of 286 nonths; to terns
of supervised rel ease on Counts One and Two of five years,
and to eight years of supervised rel ease on Count Four, all to
run concurrently; and a special assessnent of $100 for each
of the three counts.

Agranonte's appeal is on the ground that the sentence for
each of these three counts contravened Apprendi v. New
Jersey, 530 U S. 466 (2000).* Apprendi holds that the Sixth
Amendnent's guarantee of trial by jury neans that any
fact--other than a prior conviction--increasing the statutory
maxi mum sent ence nmust be submitted to the jury and proved
beyond a reasonabl e doubt.

Convi ctions under 21 U.S.C. s 841(a)--Count Two of the
i ndictnment--can trigger Apprendi. The statutory nmaxi nmuns
for a violation of s 841(a)(1), which prohibits possession with

* |n a separate judgnment, we affirmthe conviction co-defendant
Jose Diplan. Agranonte withdrew his brief challenging his convic-
tion and now only contests the sentence he received.

intent to distribute a controlled substance, vary dependi ng
upon the weight of the narcotics. See 21 U S.C

s 841(b)(1)(A)-(C; see also United States v. Wbb, 255 F.3d
890, 896 (D.C. Cir. 2001). For exanple, possession wth
intent to distribute a detectable anount of a schedule I
narcotic (a list that includes cocai ne base, see 21 U S.C.

s 812), carries a maxi numterm of inprisonment of 20 years.
See 21 U.S.C. s 841(b)(1)(C. For 5 grams or nore of a

m xt ure contai ni ng cocai ne base, the maxi mumis 40 years.

21 U S.C s 841(b)(1)(B)(iii). For 50 granms or nore, the
maxi mum sent ence authorized is life inprisonnent. See 21
US. C s 841(b)(1)(A(iii). Because the punishment for con-
spiracy to violate s 841(a)(1l)--Count One of the indictnent--
is the same as the punishnment for violating s 841(a)(1), see 21
U S.C s 846, the sentence for conspiracy too may raise
Apprendi probl ens.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-3084  Document #647754 Filed: 12/28/2001 Page 3 of 6

As to Count Four--possession with intent to distribute in a
school zone--21 U S.C. s 860(a) authorizes a sentence of
"twi ce the maxi mum puni shnent" aut horized by s 841(b).
Agranonte's sentence on Count Four does not raise any
difficulty under Apprendi for reasons we will explain in a
nonent .

On none of the counts did the district court instruct the
jury that it had to find beyond a reasonabl e doubt any specific
anmount of drugs attributable to Agranonte. The court in-
structed instead that the jury need find only a "detectable
anmount” in order to convict. Agranmonte did not object to the
jury instructions, but did raise his Apprendi error contention
at sentencing, Apprendi having been decided in the interim
See 8/21/00 Tr. at 16.

At sentencing the district court cal culated the 286-nonth
termof inprisonnent as follows. The court found, by a
preponder ance of the evidence, 20 kil ograns of cocaine and 5
kil ograns of heroin attributable to Agranonte. 9/8/00 Tr. at
30:8-17. This resulted in a base offense level of 34. US. S G
s 2D1.1. After adding one level for conduct within 1000 feet
of a school, id. s 2D1.2, three levels for a |leadership role in
the offense, id. s 3B1.1, and two levels for obstruction of
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justice, id. s 3Cl.1, the guideline level totaled 40. This
resulted in an applicable range for Agranmonte's crimna

hi story category of 292 to 365 nonths. The court chose to
apply the m ninumrange, and reduced it by another six
nmont hs because Agranonte faces deportation at the end of
hi s incarceration.

Because the jury was not instructed that it had to attribute
any threshold drug weights to Counts One and Two, the
gover nment concedes that Agranonte's sentences on these
counts viol ated Apprendi. The maxi num sentence under 21
US. C s 841(b)(1)(C for possession or distribution of detect-
abl e amounts of drugs is 20 years. Agranonte's sentence of
i mpri sonment on Counts One and Two exceeded the maxi -
mum |If he were resentenced on those counts, he could
receive no nore than 20 years' inprisonnment for each

Count Four is another matter. Even for only detectable
anmounts of drugs, the school -zone doubling provision of 21
U S.C. s 860 set his maxi mum sentence at twi ce 20 years, or
40 years. Hi s sentence on Count Four was |ess than the
statutory maxi nrum and therefore does not give rise to an
Apprendi error. Agranonte has two counter argunents
relating to Count Four, neither of which amount to anything.
The first is that the district court violated Apprendi by
i ncreasing his base offense | evel under the Sentencing Quide-
lines three levels for his |leadership role. Al though we initial-
ly decided in United States v. Fields ("Fields 1"), 242 F.3d
393 (D.C. Cr. 2001); but see In re Sealed Case, 246 F.3d 696,
698 (D.C. Cir. 2001), that Apprendi applied to enhancenents
for a defendant's role in the offense, we corrected that
m sapprehensi on on the government's petition for rehearing.
United States v. Fields ("Fields I1"), 251 F.3d 1041, 1046
(D.C. CGr. 2001), holds that "Apprendi does not apply to
enhancenent s under the Sentencing Guidelines when the
resulting sentence remains within the statutory maxi num"
as it did here and as it always will for |eadership role
enhancenents, see U S.S.G s 5GL.1. Agranonte asks us to
adhere to Fields I. But Fields Il represents the | aw of the
circuit. See LaShawn A. v. Barry, 87 F.3d 1389, 1395 (D.C
Cr. 1996) (en banc).
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Agranonte's second point is that Apprendi should be ex-
tended to cover situations in which district court findings at
sentencing trigger a mandatory m ni num sentence. Al -

t hough the Second Circuit hinted that it mght take this step
see United States v. Garcia, 240 F.3d 180, 184 (2d Cr. 2001),
the Suprenme Court's decision in McMIlan v. Pennsyl vani a,

477 U.S. 79 (1986), is against it, see Apprendi, 530 U S. at
485-87 & n.13, as is our decision in In re Seal ed Case, 246
F.3d at 699, in which we refused to disregard the Court's line
in Apprendi between factors that increase the maxi mum

puni shrent and those that do not. The Suprene Court may

be set to reconsider McMIlan. See United States v. Harris,
243 F.3d 806 (4th Cr. 2001), cert. granted, 2001 W 716327
(Dec. 10, 2001). But even if MMIlan were overruled, this
could not assist Agranonte. Nothing the district court (rath-
er than the jury) found resulted in a nmandatory m ni mum

with respect to Count Four. The mninum sentence for the
Count Four offense of one year's inprisonnment depended, not

on the weight of the drugs, but on the defendant's having
been within 1000 feet of a school while possessing a detecta-
ble quantity of drugs with intent to distribute them-a fact
submitted to the jury. See 21 U S.C s 860(a).

Al t hough the usual renedy for an Apprendi violationis to
remand for resentencing, it would be senseless to have the
district court resentence Agranonte on Counts One and Two.

We are affirmng his concurrent sentence of 286 nonths

i mprisonment and eight years of supervised rel ease on Count
Four. He therefore cannot benefit froma shorter term of

i mprisonment or supervised rel ease on the other two counts.
Thi s case does not case present a situation in which a court

i nposed a mandatory m ni mum sentence on an Apprendi -

i nfected count, and then inposed an equi val ent concurrent
sentence on an error-free count within a guidelines range, but
above the guidelines mininum |In such a case, we mght not

be able to say for certain that the error on the first count had
no effect on the sentence inposed on the second. But

not hi ng of the sort happened here. The sentence of 286
nmont hs was wel |l above the ten-year mandatory m ni num

sentence that woul d have been applicable for Counts One and
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Two had a jury, rather than the court, determ ned the
attributable drug weights. See 21 U S.C. s 841(b)(1)(A)(i).
There is no indication in the record that the court's sentences
for Counts One and Two were in any wi se based on a

mandat ory m ni mum

As to the special assessnents |evied agai nst Agranonte on
each of the three counts, these were not concurrent. But the
fines would be the sane no matter what term of inprison-
nent he received on remand. Special assessnents of $100
are mandatory for all felony convictions. See 18 U S.C
s 3013(a)(2)(A). The Apprendi errors on Counts One and
Two are therefore irrelevant to the special assessnents. The
case is unlike United States v. Ray, 481 U S. 736 (1987) (per
curiam, which spelled the death knell for the concurrent
sentence doctrine as applied to review of convictions. The
def endant there had been given concurrent sentences on
three counts. The court of appeals, having affirmed Ray's
convi ction on two counts, declined to review his conviction on
the third, thinking this could have no effect on the anount of
time he would serve. The Suprene Court reversed on the
ground that Ray was "not in fact serving concurrent sen-
tences," id. at 738, because a separate $50 speci al assessnent
had been inposed on each count.

Agranonte's sentence on Count Four is affirmed. The
Apprendi error with respect to Counts One and Two is
harm ess, see Fed. R Cim P. 52(a), and entitles himto no
relief.
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So ordered.
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