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United States Court of Appeals
for the district of colunbia circuit

No. 00-5016 Septenber Term 2001
Filed On: Septenber 25, 2001 [626699]

The Honorabl e John H. MBryde, United States District Judge for the

Nor t hern
District of Texas,
Appel | ant
V.

Committee to Review Circuit Council Conduct and Disability Orders of the
Judi ci al Conference of the United States, et al.,

Appel | ees

Appeal fromthe United States District Court
for the District of Colunbia
(No. 98cv02457)

Before: WIllians and Tatel, G rcuit Judges, and Silberman, Senior
Circuit Judge.

ORDER
It is hereby ORDERED that the follow ng paragraph be added to page
21
of the separate opinion concurring in part and dissenting in part filed
on

Septenber 21, 2001, imediately prior to the paragraph beginning "Wth
t hese
principles in mnd, . . .":

I recogni ze that under a hei ghtened standard, sone abusive
judicial conduct may be unsanctionable. Confining the disciplinary
process to cl ear abuses of judicial power, however, would not
elimnate al

means of dealing with | ess abusive conduct. Judges address such
conduct

informally and collegially, and the President and Senate try to
ensure that

judicial nom nees possess the appropriate tenpernment to serve as
life-

tenured federal judges. Although such efforts may be inperfect, it
seens

far wiser to tolerate sone inappropriate judicial conduct than to
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conduct throughout the federal

FOR THE COURT:
Mark J. Langer, derk

M chael C. MGail
Deputy derk
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United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued Novenber 7, 2000 Deci ded Septenmber 21, 2001
No. 00-5016

The Honorabl e John H MBryde,
United States District Judge for the
Northern District of Texas,

Appel | ant

V.

Committee to Review Circuit Council Conduct and
Disability Orders of the Judicial Conference
of the United States, et al.,

Appel | ees

Appeal fromthe United States District Court
for the District of Colunbia
(No. 98cv02457)

David Broiles and Arnon D. Siegel argued the cause and
filed the briefs for appellant.

WIlliamB. Schultz, Deputy Assistant Attorney Ceneral,
U S. Department of Justice, argued the cause for appellee
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United States of Anerica. David W QOgden, Assistant Attor-
ney Ceneral, Mark B. Stern and Scott R Mlntosh, Attor-
neys, and Wlm A Lewis, US. Attorney at the tine the
brief was filed, were on the brief. Thomas W MIlet, Attor-
ney, U.S. Departnment of Justice, entered an appearance.

Robert B. Fiske, Jr. argued the cause for appellees the
Conmittee to Review Circuit Council Conduct and Disability
Orders of the Judicial Conference of the United States, et al.
Wth himon the brief was Lowel|l Gordon Harri ss.

Before: WIlians and Tatel, Crcuit Judges, and
Si | berman, Senior Crcuit Judge.

pinion for the Court filed by Crcuit Judge WIIlians.

Separate opinion filed by Crcuit Judge Tatel, concurring
in part and dissenting in part.

WIlliams, Grcuit Judge: On Decenber 31, 1997 the Judi -
cial Council of the Fifth Crcuit (the "Judicial Council" or
"Council"), acting under the Judicial Conduct and Disability
Act of 1980, 28 U . S.C. s 372(c) (the "Act"), inmposed sanctions
on the Honorable John H MBryde, United States District
Judge for the Northern District of Texas. The sanctions
foll owed a two-year investigation by a Special Committee of
t he Judicial Council ("Special Committee"), including nine
days of hearings. The Conmittee took evidence relating to
i ncidents spanning the entirety of Judge MBryde's judicial
career and involving encounters with judges and | awers both
i nside and outside his courtroom (W wll consider an
exanpl e fromthe exhaustive record when we address Judge
McBryde's argunment that the Council illegally considered the
merits of his judicial decisions.)

The investigation culmnated in a 159-page report in which
the Special Conmttee concluded that "Judge MBryde hald]
engaged for a nunber of years in a pattern of abusive
behavior™ that was " "prejudicial to the effective and expedi -
tious adm nistration of the business of the courts.” " Report
of the Special Conmttee of the Fifth Crcuit Judicial Coun-
cil Regarding Conpl ai nts Against, and the Investigation
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into the Conduct of, Judge John H MBryde at 150-51 (Dec.

4, 1997) ("Committee Report") (quoting 28 U . S.C. s 372(c)).
The Report al so recommended a variety of sanctions based on
the provisions of s 372(c)(6)(B): that Judge MBryde receive
a public reprimnd, pursuant to subsection (v); that no new
cases be assigned to himfor a year, pursuant to subsection
(iv); and that he not be allowed for three years to preside
over cases involving any of 23 | awyers who had participated in
the investigation, pursuant to subsection (vii) (providing for
"ot her action" considered appropriate in light of circum
stances). See Conmmittee Report at 152-58. The Judi ci al

Counci| endorsed the recommendati ons and i ssued an order

i nposi ng the recomended sanctions. See In re: Mtters
Involving United States District Judge John H. MBryde,

Under the Judicial Conduct and Disability Act of 1980, No.

95- 05- 372- 0023 (Jud. Council 5th Cr. Dec. 31, 1997) ("Judi -
cial Council Oder"). The |awer-related disqualification be-
cane effective on February 6, 1998, but the Council stayed
the reprimand and the one-year suspension pendi ng revi ew

by the Committee to Review Circuit Council Conduct and
Disability Orders of the Judicial Conference of the United
States (the "Review Commttee"). On Septenber 18, 1998

the Review Committee substantially affirnmed the Council's
action and lifted the stay. See In re: Conplaints of Judicial
M sconduct or Disability, No. 98-372-001 (Jud. Conf. U. S
Sept. 18, 1998) ("Judicial Conference Report").

Soon thereafter Judge McBryde brought suit in district
court, claimng that the Act, both facially and as appli ed,
vi ol ated the due process clause and the Constitution's separa-
tion of powers doctrine.1 He also clainmed that the initiation
and conduct of the investigation against himexceeded the
authority granted by the statute. Finally, he posed a First
Amendnent challenge to the Act's restrictions on disclosing

1 Defendants/Appellees in this case are the Review Conmittee;
Judge WIlliamJ. Bauer, individually and as Chairman and as
menber of the Review Conmittee; the Judicial Council; and Judge
Henry J. Politz, individually and as Chief Judge of the Court of
Appeal s for the Fifth Crcuit and as presiding nenber of the
Judi ci al Council, at the relevant tines.

opinion>>
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the record of the proceedings. On cross notions for sum
mary judgment, the district court agreed with Judge
McBryde's First Amendment argunent, MBryde v. Conmit-

tee to Review Circuit Council Conduct and Disability Orders,
83 F. Supp. 2d 135, 171-78 (D.D.C. 1999), but rejected the
rest. Only Judge McBryde appeal ed; here he repeats the
essence of his remaining argunents.

Judge McBryde's clainms are noot insofar as they distinc-
tively relate to the one-year suspension, which expired on
Septenber 18, 1999, and the three-year disqualification, which
expired on February 6, 2001. Certain of the non-npot clains
are barred by the Act's preclusion of judicial review, 28
US. C s 372(c)(10), nanely the "as applied" and statutory
chal | enges; the district court was therefore wi thout jurisdic-
tion to hear them W vacate the district court's judgnent
insofar as it addressed the noot or precluded issues. Judge
McBryde's remai ni ng constitutional challenges fail on their
merits; we therefore affirmthe district court's ruling. W
address first nootness, then preclusion, and finally the mer-
its.

* * *

Article I'll, Section 2 of the Constitution pernmits federa
courts to adjudicate only "actual, ongoing controversies."
Honig v. Doe, 484 U.S. 305, 317 (1988). |If events outrun the
controversy such that the court can grant no neani ngfu
relief, the case nmust be dism ssed as noot. See, e.g., Church
of Scientology of California v. United States, 506 U S. 9, 12
(1992). This requirenment applies independently to each form
of relief sought, see Friends of the Earth v. Laidlaw, 528 U S.
167, 185 (2000), and "subsists through all stages of federa
judicial proceedings, trial and appellate,” Lewis v. Continen-
tal Bank Corp., 494 U S. 472, 477 (1990).

The one-year and three-year bans have expired. No relief
sought in this case would return to Judge McBryde the cases
he was not assigned or otherw se inprove his current situa-
tion. These clains will therefore be nmoot unless they are
"capabl e of repetition, yet evading review " Winstein v.
Bradford, 423 U. S. 147, 149 (1975). Both the Suprene Court
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and this court have held that "orders of less than two years
duration ordinarily evade review." Burlington Northern

R R Co. v. Surface Transp. Bd., 75 F.3d 685, 690 (D.C. Gir.
1996); see also Southern Pac. Termnal Co. v. ICC, 219 U. S.
498, 514-16 (1911). So the one-year exclusion safely qualifies.
W will assunme in Judge McBryde's favor the sane for the

t hree-year excl usion.

But are the injuries "capable of repetition'? Stated nore
formally, this requires "a reasonabl e expectation that the
same conpl aining party would be subjected to the sanme
action again." Winstein, 423 U. S at 149. \Wen consi dering
the likelihood that an injury will be repeated, the Suprene
Court has in general "been unwilling to assume that the party
seeking relief will repeat the type of m sconduct that would
once again place himor her at risk of that injury." Honig,
484 U. S. at 320 (citing Cty of Los Angeles v. Lyons, 461 U S.
95, 105-06 (1983); Murphy v. Hunt, 455 U.S. 478, 484 (1982);
O Shea v. Littleton, 414 U S. 488, 497 (1974)). Honig created
an exception to this general principle on the ground that
there it was the disabled respondent's "very inability to
conform his conduct to socially acceptable norns that ren-
der[ed] him'handicapped.' " 484 U.S. at 320. W have no
basis for concluding that there is any parallel inability here.

In the cases cited by Honig the parties did not chall enge
the underlying |laws that proscribed their potential future
conduct. See, e.g., O Shea, 414 U. S. at 496-97. MBryde
obvi ously does chall enge the Act and the authority of the
defendants to enforce norns of judicial conduct. But he does
not appear to challenge the norns thenselves. To be sure,
he asserts that the Special Comrittee's report is vague and
provi des i nadequate notice of what actions are prohibited.

But the fundanental standard sought to be enforced by the
defendants can plainly be discerned--that a judge should
denonstrate at | east a nodicumof civility and respect to-

wards the professionals with whom he or she works. The
standard is also famliar, as it clearly echoes Canon 3(A)(3) of
t he Code of Judicial Conduct for Federal Judges. See Code

of Judicial Conduct for United States Judges, Canon 3(A)(3);
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Judi cial Council Oder at 2. Judge McBryde does not, so far

as we can determ ne, ever challenge this basic notion any-

nmore than the plaintiff in Lyons clainmed a right to engage in
the sort of conduct that (he said) comonly led to police use
of chokehol ds. |Indeed at oral argunent counsel for Judge
McBryde specifically acknow edged that at Ieast some of the
conduct "coul d be considered i nappropriate.” See Oal Arg.

Tr. at 80-81. Wth this decision's confirmation of the Judicial
Council's authority to sanction Judge MBryde for consistent
failure to adhere to this norm we think the risk of recurrence
fairly slight. W recognize that docket limtations can be a
very serious matter. See Whzniak v. Conry, 236 F.3d 888,

890 (7th Gr. 2001) (holding that depriving a tenured profes-
sor of all teaching and research responsibilities affected a
property interest sufficiently to entitle himto sone kind of a
hearing). But here the two restrictions on Judge MBryde's
docket have becone noot.

The di spute over the public reprimnd, however, renains
alive. Any thought that the reprimand is a past and irrevers-
ible harmis belied by the fact that it continues to be posted
on the web site of the Fifth Crcuit Court of Appeals,2 with a
link on the honme page al ongside itens for current use such as
the court's cal endar and opinions.3 Even absent that use of
nodern technology it would be a part of the historical record.
Were Judge McBryde to prevail on the nerits it would be
wi thin our power to declare unlawful the defendants' issuance
of stigmatizing reports and thereby to relieve Judge MBryde
of much of the resulting injury.

No one has suggested that this injury to reputation is not

enough to afford Judge McBryde standing (the three-year

l[imt was in effect at the time of oral argunent). But we
have a duty to be sure of our own jurisdiction, see Bender v.
WIIliamsport Area School Dist., 475 U S. 534, 541 (1986), so
we consider the question. The Court has, of course, ruled

that mere injury to reputation is not enough of an inpinge-
ment on a person's liberty or property interest to trigger a

2 See <http://ww. ca5. uscourts. gov/ ncbryde. htnp, |ast ac-
cessed on June 20, 2001.

3 See <http://ww. ca5. uscourts. gov/>, |ast accessed on June
20, 2001.
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requi renent of due process. See Paul v. Davis, 424 U S. 693
(1976). But injury to reputation can nonethel ess suffice for
pur poses of constitutional standing. Thus, in Meese v. Keene,
481 U. S. 465 (1987), the Court found that a politician and film
di stributor had standing to challenge a governnent agency's
stigmatizing as "political propaganda” foreign filns that he

wi shed to exhibit. The Court rested not only on affidavits

i ndicating that this branding would affect his chances for

reel ection, id. at 473-74, but also on the inpact on his
reputation generally, id. Here, the official characterization of
an apparently upstandi ng federal judge as havi ng "engaged

for a nunber of years in a pattern of abusive behavior"” that

was " 'prejudicial to the effective and expeditious adm nistra-
tion of the business of the courts' " inflicts, we think, enough
injury. Committee Report at 150-51 (quoting 28 U S.C

s 372(c)).

At sone point, however, clainms of reputational injury can
be too vague and unsubstantiated to preserve a case from
noot ness. See Advanced Managenent Technol ogy, Inc. v.
FAA, 211 F.3d 633, 636-37 (D.C. Cr. 2000). Insofar as the
one-year and three-year suspensions may have conti nui ng
reputational effects on top of the defendants' express repri-
mand, they are not enough. The legally relevant injury is
only the increnental effect of a record of the suspensions
(since the fact of the suspensions can no | onger be renedied),
over and above that caused by the Council's and the Confer-
ence's explicit condemations. See Friedman v. Shal ala, 46
F.3d 116, 117-18 (1st Gr. 1995). And even as to that
i ncrenent the nost we could say at McBryde's behest is that
in inmposing and affirm ng the suspension sanction the Judicial
Council and Review Comm ttee perforned acts reserved by
the Constitution to the House and a two-thirds majority of
the Senate. W cannot see how this would rehabilitate his
reputation. Moreover, the Suprenme Court has strongly sug-
gested, w thout deciding, that where an effect on reputation is
a coll ateral consequence of a challenged sanction, it is insuffi-
cient to support standing or, presunably, to escape noot ness.
See Spencer v. Kemma, 523 U.S. 1, 16-17 n.8 (1998). In this
circuit, when injury to reputation is alleged as a secondary
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effect of an otherw se npot action, we have required that

"sonme tangible, concrete effect” remain, susceptible to judicial
correction. See Penthouse Int'l, Ltd. v. Meese, 939 F.2d

1011, 1019 (D.C. Gr. 1991).

* * *

Al t hough the injury to Judge MBryde's reputation pre-
serves the public reprimand from noot ness and affords
standi ng, yet another question remains about our jurisdiction
The statute enabling the Judicial Council and Revi ew Com
mttee to consider Judge McBryde's conduct sets out the
avenues through which a judge may chal | enge actions taken
against him 28 US.C. s 372(c)(10). It allows a petition to
t he Judi cial Conference for review of a decision of the judicial
council taken under s 372(c)(6). It then appears to preclude
alternative avenues of review

Except as expressly provided in this paragraph, all or-
ders and determ nations, including denials of petitions for
review, shall be final and conclusive and shall not be
judicially reviewabl e on appeal or otherw se.

28 U S.C. s 372(c)(10). Twice in the past this provision has
appeared before us, but on neither occasion did we need to
resolve its neaning. See Hastings v. Judicial Conference of
the United States, 829 F.2d 91, 107 (D.C. Cr. 1987) ("Has-
tings I1"); Hastings v. Judicial Conference of the United
States, 770 F.2d 1093, 1103 (D.C. Cr. 1985) ("Hastings I").

There are some clains that this section definitely does not
preclude. The statutory |anguage closely parallels that con-
strued in Johnson v. Robison, 415 U. S. 361 (1974), where
Congress provided that "decisions" of the Veterans Adm nis-
tration "on any question of |law or fact" under certain | aws
"shall be final and conclusive,” and expressly withheld juris-
diction fromany court to review "any such decision.” 1d. at
365 n.5 (quoting the then-applicable version of 38 U S.C
s 211(a)). The Court held that s 211(a) had no application to
chal l enges to the constitutionality of the statutes in question

Page 10 of 56
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i.e., challenges to the decisions of Congress, not the Veterans
Admi nistration. See id. at 367. This interpretation all owed
the Court to avoid the " '"serious constitutional question' " that
woul d be posed "if a federal statute were construed to deny

any judicial forumfor a colorable constitutional claim" Wb-
ster v. Doe, 486 U S. 592, 603 (1988) (quoting Bowen v.

M chi gan Acadeny of Family Physicians, 476 U S. 667, 681

n.12 (1986)). Simlarly, the wording of s 372(c)(10) does not
wi t hhol d jurisdiction over Judge McBryde's clains that the

Act unconstitutionally inpairs judicial independence and vio-

| at es separation of powers.

This | eaves four clains in addition to the facial constitution-
al challenges. Two of these four also invoke the Constitution
chal l engi ng the actions of the defendants in applying the Act
to Judge McBryde. The first claimis that the defendants
inflicted their sanction w thout providing himdue process.
This claimprincipally involves an assertion that the whole
project arose out of a conflict between hinself and then-Chief
Judge Politz, whose actions furthering the investigation
Judge McBryde regards as "retaliation” and who, he clains,
conbi ned "investigative, charging, prosecutorial and adjudica-
tive functions."” Judge MBryde argues, in effect, that he
was deni ed due process because Judge Politz refused to
recuse hinmself. The second constitutional claimis sonmewhat
obscure. He argues, in essence, that the nmethods used by
t he Judi cial Council and Judicial Conference in inposing the
sanction, were particularly invasive and therefore viol ated
judicial independence. He cites two exanples. When the
Revi ew Committee anended the Judicial Council's order so as
to permit reinstatenent if the council found that Judge
McBryde had "seized the opportunity for self-appraisal and
deep reflection in good faith,” Judicial Conference Report at
24, it engaged (he says) in forbidden "judicial behavior nodifi-
cation.” And the Judicial Council's use of psychiatrists for
advi ce on Judge McBryde's nmental health, and on the possi-
bl e causes of his conduct, was "fundanmental |y destructive of
judicial independence."

Beyond these constitutional clains are two phrased by
Judge McBryde as assertions that the actions of the Special
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Conmittee, the Council and the Review Comittee against

hi mwere "Beyond the Agencies' Statutory Jurisdiction.”

One of these clainms is in fact an attack on the defendants
procedures, nanely an argunent that although the investiga-
tive process was | aunched by conplaints formally filed under

s 372, it widened as it went on to enconpass conduct not
mentioned in those initial conmplaints. The other is a claim
that the defendants were w thout statutory authority to inves-
tigate and penalize Judge McBryde "for" the nmerits of his
decisions and rulings (his characterization of defendants' ac-
tions). W conclude that s 372(c)(10) bars all four chal -

| enges.

As we said, two of the clains are franmed in constitutiona
ternms. \When the Constitution is invoked, a claimof preclu-
sion faces an especially high hurdle. "[Where Congress
intends to preclude judicial review of constitutional clains its
intent to do so nust be clear.” Whbster, 486 U.S. at 603
(citing Robison, 415 U S. at 373-74). And a series of cases in
this circuit have held that this special clarity is necessary
even for as applied challenges. See Giffith v. FLRA 842
F.2d 487, 494-95 (D.C. Gr. 1988); Ungar v. Smith, 667 F.2d
188, 193 (D.C. Gir. 1981); Ralpho v. Bell, 569 F.2d 607, 620-
21 (D.C. Gr. 1977). Under these cases, we find preclusion of
review for both as applied and facial constitutional challenges
only if the evidence of congressional intent to preclude is
"clear and convincing."” The preclusive | anguage here is quite
simlar to that of 5 U S.C. s 8128(b), which the Court singled
out in Lindahl v. OPM 470 U.S 768, 779-80 & n.13 (1985), as
an "unanbi guous and conprehensive" preclusion of review
See al so Czerkies v. Departnment of Labor, 73 F.3d 1435, 1443
(7th Cr. 1996) (Easterbrook, J., concurring). But see id. 73
F.3d at 1442 (majority opinion finding jurisdiction despite
s 8128(b)); Paluca v. Secretary of Labor, 813 F.2d 524, 525
(1st Cir. 1987) (sanme). But under this court's Ral pho tril ogy,
we have not regarded broad and seem ngly conprehensive
statutory | anguage as supplying the necessary clarity to bar
as applied constitutional clains. See Giffith, 842 F.2d at 490
(citing 5 U.S.Cs 7123(a) (1982)); Ungar, 667 F.2d at 193
(citing 22 U.S.C. s 163lo(c) (1976)); Ralpho, 569 F.2d at 613
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(citing s 2020 of the Mcronesian Cains Act of 1971). 1In the
absence of explicit statutory |anguage barring review of con-
stitutional challenges, the opinions studied the |egislative
history, finding the clear and convincing standard unsatisfied
in all three cases. Giffith, 842 F.2d at 494-95; Ungar, 667
F.2d at 196; Ralpho, 569 F.2d at 621-22.

We pretermt the possibility that the Supreme Court's
decision in Traynor v. Turnage, 485 U S. 535, 542-45 (1988),
postdating the last of the circuit trilogy (Giffith), has under-
mned the trilogy's premise. It may have done so by treating
t he Robi son decision (source of the circuit trilogy) as deriving
nmore fromstatutory | anguage all owi ng review of attacks on
the facial validity of the provision being applied (whether the
attack was statutory or constitutional), and less fromideas of
speci al status for constitutional clains.

Assum ng arguendo the full applicability of the circuit
trilogy, however, we nonetheless find the requisite clarity of
preclusive intent. O course if the trilogy is read to require
magi ¢ words expressly barring as applied constitutional at-
tacks, they are not to be found. But the legislative history
mani f ests express concern over the Robison issue and what
appears to have been a deliberate congressional effort to
assure that in practice anple review would occur. Congress
vested the authority for inplementing the Act exclusively in
the hands of Article Ill judges, providing for initial action by
one group of such judges and for review by another group
Havi ng done so, Congress clearly neant to be understood
quite literally when it said in s 372(c)(10) that orders of the
Judi ci al Conference or rel evant standing conmmittee "shall not
be judicially reviewable on appeal ."

The Senate bill would have established a special Article |1
court for review of msconduct findings--coupled with preclu-
sion of any other review S. 1873, as reported out of commit-
tee and as passed by the Senate, provided for creation of a
" 'court of record to be known as the Court on Judici al
Conduct and Disability." " See S. 1873, 96th Cong. s 2(a)
(proposed 28 U . S.C. s 372(g)(1)) (as reported to the ful
Senate by the Judiciary Committee on Cctober 10, 1979).
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" "The Court may exercise all appropriate judicial powers

i ncident or necessary to the jurisdiction conferred upon it." "
Id. The bill precluded further review of the Court's actions
in language simlar to that of the final version: " 'There shal
be no judicial review of any order or action of the Court taken
under this subsection or subsection (h)." " 1d. (proposed 28
US. Cs 278(i)(3)). In discussing the new Court, the Commit-
tee report said:

A national court of stature will help to alleviate the fear
and public perception of a |local "whitewash"” of a citizen's
complaint. It will also provide a forumfor a judge who
bel i eves that the council of his circuit has acted agai nst
himin an unwarranted or unfair manner. In addition, by
providing this court with broad discretionary power to
regul ate the nunber of cases it wi shes to hear, the

provi sion assures that a bureaucratic, excessively fornal-

i zed procedure will be avoided.

S. Rep. No. 96-362, at 3 (1980), reprinted in 1980 U S.C. A AN
4315, 4317.

In the Senate debate, Senator DeConcini introduced a
report conmm ssioned by the Judiciary Conmttee's staff and
prepared by M. Johnny H Killian. The report directly
addressed the Robi son issue. After review ng Suprene
Court authority on whether any right of appeal was required,
the report said:

The Suprenme Court in dicta in recent cases has hinted

that preclusion of judicial review of constitutional clains
m ght raise constitutional questions, Johnson v. Robison,
41[5] U.S. 361, 366-67 (1974); \Weinberger v. Salfi, 422

U S. 749, 761-762 (1975), but its concern appears to be
that litigants at some point have access to an Article I
court, Territory of Guamv. dsen, 431 U S. 195, 201-202,
204 (1977), and the Court on Judicial Conduct and Dis-
ability would be an Article 11l court.

125 Cong. Rec. 30,050/1 (Cct. 30, 1979) (remarks of Sen
DeConci ni ).
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The House version called instead for review by the Judicial
Conference. When it was returned to the Senate, Senator
DeConci ni expressed regret that the "Court" envisaged by
the Senate bill had not survived. But he recognized the close
simlarity between review by that "Court" and by the Judi ci al
Conference (or a standing conmttee thereof):

Today' s conproni se substitute anmendnent is at | east

close to what was originally envisioned by the Senate this
Congress, in that a permanent, independent standing
committee of the judicial conference is authorized to be
established. Such a body, while not an independent

review court, will provide for uniformty of decisions and
t he buil ding of precedents.

126 Cong. Rec. 28,090/2 (Sept. 30, 1980) (remarks of Sen
DeConci ni ).

Indeed, it is not clear whether there is any material
difference between the two. In both cases, of course, the
persons conducting the review are exclusively Article I
judges. In both cases reviewis discretionary. 126 Cong.
Rec. 28,092/3 (Sept. 30, 1980). Speaking of the Judici al
Conference review, Senator DeConcini observed: "It is envi-
sioned that over the long termthese petitions will devel op
into sonething like petitions for wits of certiorari to the
Supreme Court of the United States.” 1d.

It seens fair to suppose that both houses of Congress
realistically expected that the Judicial Conference would hear
all serious clainms. |Indeed, explaining its rejection of the
Senat e proposal for a new court, the House Judiciary Com
mttee only expressed concern that its formal character would
unduly invite conpl aints agai nst judges and thereby threaten
judi ci al independence:

In essence, the Conmttee rejected the special court
feature of S. 1873 and certain other of its features
because creation of a systemin which conpl ai nts agai nst
federal judges could be so easily pressed to a formal
adversary accusatorial proceeding raised the dangers of

a substantial chilling effect on judicial independence, as
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wel | as the danger of infliction of harm and di sruption of
the adm nistration of justice.

H R Rep. No. 96-1313, at 18 (1979). The only discussion of
the matter on the floor was the observation that "[t]here is

al so an appel |l ate procedure which culmnates in the Judici al
Conference of the United States.” 126 Cong. Rec. 25,370/3
(Sept. 15, 1980) (remarks of Rep. Qudger). Thus the House's
expectations for review appear to be entirely consistent with
those of the Senate. Only the nmeans for providing the review
were altered, and the shift seens to be due to a greater, not

| esser, solicitude for judges' constitutional rights and inter-
ests.

Later devel opnents seemto suggest that the risks the
conprom se sought to constrain were indeed substantial. Ac-
cording to the Adm nistrative Ofice of the US. Courts, the
year ending Septenber 30, 2000 saw 696 conplaints filed
under s 372(c). During the same period, 715 conplaints
wer e concluded. Chief judges dism ssed 359 conpl ai nts and
judicial councils dismssed 354 nore. Only two resulted in
public censure and 162 remai n pendi ng.4 Defendi ng agai nst
these clains is disruptive and potentially expensive. See
App. Br. at 52. Congress sought in the Act to give the
judiciary the power to "keep its own house in order" by
conducting its own investigations of msconduct. See S. Rep
No. 96-362, at 11, reprinted in 1980 U.S.C A A N at 4325
By adding review preclusion, they limted the potential dis-
ruption, while providing for adequate review in those few
cases that might require it

We note that the Judicial Conference commttee has dis-
clained authority to rule on as applied, as well as facial
constitutional challenges:

We have no conpetence to adjudicate the facial consti-
tutionality of the statute or its constitutional application
to the speech of an accused judge, however inappropriate

4 See 2000 Report of the Director, Table S-22, Report of
Conpl aints Filed and Action Taken Under Authority of Title 28
U S.C. Section 372(c) available online at <http://ww. uscourts.
gov/ j udbus2000/ t abl es/ s22sep00. pdf >, | ast accessed on June 20,
2001.
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or offensive his words may be. W are not a court. Qur
deci sions are not subject to review by the Suprene Court
of the United States. W sit in review of the action of
the Grcuit Council. The courts of the United States are
open for the adjudication of such questions.

Judi ci al Conference Report at 21, quoting its decision in No.
84-372-001. The committee offered no reason for this posi-
tion. Wile we apply deference under Chevron, U S. A, Inc.

v. NRDC, 467 U.S. 837 (1984), to agencies' jurisdictiona
deci si ons, see Transni ssion Access Policy Study G oup v.
F.ERC., 225 F.3d 667, 694 (D.C. Cr. 2000); &klahoma

Natural Gas v. FERC, 28 F.3d 1281, 1283-84 (D.C. Gr. 1994),
the statutory nmandate to the commttee appears to contain no

| anguage justifying a decision to disregard clainms that a
circuit judicial council has violated a judge's constitutiona
rights in application of the Act. See s 372(c)(10) (authorizing
"review' by the Judicial Conference or a standing comrittee
thereof). To be sure, agencies ordinarily lack jurisdiction to
" "adjudicat[e] ... the constitutionality of congressional enact-
ments,' " Thunder Basin Coal Co. v. Reich, 510 U S. 200, 215
(1994) (quoting Robison, 415 U.S. at 368), "although the rule
is not mandatory," id. But agencies do have "an obligation to
address properly presented constitutional clains which ... do
not chal |l enge agency actions mandated by Congress.” & ace-

ba Total Communications, Inc. v. F.C.C., 115 F. 3d 1038, 1042
(D.C. Cr. 1997). See also Meredith Corp. v. F.C.C., 809 F.2d
863, 872-74 (D.C. Cr. 1987). W can see neither any reason
why Congress woul d have wi thdrawn that power and obli -

gation froma reviewi ng "agency" conposed excl usively of
Article I'll judges nor any indication that it has done so.

Thus Congress in the end enabl ed a sanctioned judge to
seek review by Article Il judges of the Judicial Conference
of all clainms except (presumably) facial attacks on the statute.
As a result, toread s 372(c)(10) to allow revi ew of constitu-
tional as-applied clains by conventional courts as well would
generate substanti al redundancy, an inplausible |egislative
pur pose. Mreover, whereas the legislative history of the
statutes at issue in Giffith and Ungar reflected a "silent"” or
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unexpl ai ned del etion of an exception for constitutional clains,
see Dissent at 9-10, here Congress expl ained the del etion of
the Senate's formal Article IIl court. The |less formal ver-
sion, the House Judiciary Commttee thought, would be nore
protective of sanctioned judges, because the Senate sol ution

ri sked generation of "formal adversary accusatorial proceed-
ing[s]" that would "raise[ ] the dangers of a substantial chill-
ing effect on judicial independence.” H R Rep. No. 96-1313,
at 18 (1979). Although the difference in fact seens to us

| argely cosnetic, the House-induced change seens entirely
consistent with the Senate's plan that review should cease
once a single Article Ill panel, drawn fromthe Judicial

Conf erence, had passed on the work of the sanctioning circuit.

In short, we find the evidence clear and convinci ng that
Congress intended s 372(c)(10) to preclude reviewin the
courts for as applied constitutional clainms. Menbers of Con-
gress were aware of Robi son and nore generally of doctrines
presunm ng access to Article Il review of decisions inpinging
on inportant interests. Put ultimately to a choi ce between
review by an Article Il "Court" and review by a comittee
of Article Ill judges chosen by and fromthe Judicial Confer-
ence, they chose the latter. They did so in order to protect
judges fromthe "chilling" effects of unnecessary conplaints,
not with any expectation that the Judicial Conference would
scant judges' rights.

Vesting the power to review facial attacks on the Act in the
courts confornms fully to Robison; but reserving to the Judi-
cial Conference committee exclusive authority over as applied
constitutional challenges fulfills both the presunption in favor
of access to Article Il review of constitutional clains and the
normrequiring "agencies" to avoid unconstitutional applica-
tions not mandated by Congress, at the same tinme as it
prevents undue prolongation of the disciplinary process. Ac-
cordingly, we find that in s 372(c)(10) Congress clearly and
convi ncingly barred our review of Judge McBryde's cl ai m of
unconstitutional application of the Act.

W are left only with the two clains that defendants
exceeded their statutory authority--the objections that the
i nvestigation inperm ssibly swelled beyond the scope of the
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initial conplaints and that the Judicial Council sanctioned
Judge McBryde for the nerits of his decisions. Judge

McBryde seeks an exception to the jurisdictional limtation
for these clains under Leedomyv. Kyne, 358 U S. 184 (1958).
But Kyne involved preclusion that had been inferred fromthe
Nati onal Labor Relations Act, and is therefore nerely an
application of the famliar requirenent that there be "clear
and convi nci ng evidence" of legislative intent to preclude
review. See Board of CGovernors v. Mcorp Financial, Inc.

502 U.S. 32, 44 (1991) (internal citations omtted). Judge
McBryde al so seeks an exception allow ng review under Dart

v. United States, 848 F.2d 217 (D.C. Cir. 1988), where this
court reviewed an agency action despite an explicit preclusion
provision. But Dart stands for the exceedi ngly narrow prop-
osition that a statute precluding reviewis limted by its

| anguage. "[T]he Veterans' Adm nistrator cannot issue oi
drilling permts--nor can the Secretary of Labor rescind

tel evision |licenses--and expect to escape judicial review by
hidi ng behind a finality clause.” 1d. at 224. Thus, in Dart
itself we found that the Secretary of Commerce's order
reversing an adm nistrative | aw judge's decision did not enjoy
the preclusion that the statute afforded an order to "affirm
nodi fy or vacate" the ALJ's decision. See id. at 227-31. But
Dart cannot nean that statutory insulation of a specific type
of "order” fromreviewis automatically ineffective whenever

t he conpl ai nant asserts legal error. And that is the nost
Judge McBryde cl ai ns here.

H s conpl ai nt expansion theory is that the actions taken
agai nst himwere not based on the nerits of any properly
filed or identified conplaint, as provided for by 28 U S.C
s 372(c)(1). Subparagraph (c)(4)(A) gives the chief judge the
power to forma special conmittee "to investigate the facts
and all egations contained in the conplaint.” Absent a com
plaint, we may assume, the Judicial Council could not nmake a
val id order under paragraph (c)(6). Accordingly, Judge
McBryde argues that Grcuit Rule 9(A), which allows a speci al
conmittee to expand the scope of an investigation, is invalid;
on that account, he clains, we do not have before us an
"order" of the sort for which judicial reviewis barred by
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s 372(c)(10). But s 372(c)(5) explicitly gives a special com
mttee the authority to "conduct an investigation as extensive
as it considers necessary,” and s 372(c)(1) states that a valid
witten conplaint my be made by "any person.” 28 U S.C

ss 372(c)(1) & (5). Thus Judge McBryde's objection reduces

to arguments as to the exact reach of these provisions.
Treating such a claimas involving a deficiency that would
strip the defendants' acts of the character of "orders"” for
purposes of s 372(c)(10) would obliterate the section altogeth-
er.

Judge McBryde's statutory nerits-rel atedness cl ai mal so
falls short. The Act itself is perm ssive when it cones to the
i nvestigation of clains that are related to the nmerits. The
chi ef judge, under s 372(c)(3) "may" dism ss a conplaint if he
finds the complaint is "directly related to the nerits of a
decision or a procedural ruling." A finding of nerits relation
does not prohibit the chief judge from appointing a speci al
conmmittee and therefore does not underm ne the validity of
the action of the Special Committee or the Judicial Counci
for the purposes of s 372(c)(10). Had the Fifth Crcuit
Judi ci al Conference pronmulgated a rule specifically calling for
the investigation of the nmerits of decisions, such a rule m ght
concei vably be chal l enged under Traynor, 485 U.S. at 541-45
(all owi ng review of claimthat an agency regul ati on was
invalidated by a statute not conmtted to that agency's
exclusive adm nistration). But no such rule exists in this
case, and Judge McBryde has stated his objection only in the
nost general terms. Nowhere does he suggest that the
Judi ci al Council's action has the character of a rule, or
suggest an exception under Traynor, or even suggest which
statutory provision such a rule would run afoul of. Again, it
is plain that the statutory error asserted (if error it be) is not
the sort that under Dart woul d deprive the defendants
orders of the status of "orders and determ nations" covered
by s 372(c)(10), or otherw se escape its preclusive effect.

* * *

Judge McBryde nakes two related facial constitutiona
chal | enges that survive both nootness and preclusion. First,
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he reads the clause vesting the inpeachnent power in Con-

gress as precluding all other nethods of disciplining judges;

on this theory, the Act viol ates separation of powers doctrine.
Second, he says that the principle of judicial independence
inmplicit in Article Il bars discipline of judges for actions in
any way connected to his actions while on the bench

The issues are of course |linked, as the great bul warks of
judicial independence are the guarantees of life tenure and
undi m ni shed sal ary during good behavior. For Judge
McBryde, the fact that individual judges are the direct benefi-
ciaries of these guarantees proves that it is the individua
judge that is the relevant unit of judicial independence.

VWil e this perspective has had its supporters, see Chandler v.
Judi ci al Council of the Tenth Circuit, 398 U S. 74, 129-43
(1970) (Douglas, J., and Black, J., dissenting); Hastings I, 770
F.2d at 1106-07 (Edwards, J., concurring); but see Harry T.
Edwar ds, Regul ati ng Judicial M sconduct and Di vi ning

"Good Behavior" for Federal Judges, 87 Mch. L. Rev. 765,

785 (1989), the cases speak al nost exclusively to judicial

i ndependence fromthe influence or control of the legislative
and executive branches. See Mstretta v. United States, 488

U S. 361, 382 (1989) ("the Franmers 'built into the tripartite
Federal Governnment ... a self-executing safeguard agai nst

t he encroachnment or aggrandi zenent of one branch at the

expense of the other.' ") (quoting Buckley v. Valeo, 424 U S. 1,
122 (1974)); United States v. WII, 449 U S. 200, 217-18 (1980)
("[a] Judiciary free fromcontrol by the Executive and Legi s-
lature"); The Federalist No. 78 (Hamlton). After all, "Arti-
cle I'll creates[ ] not a batch of unconnected courts, but a
judicial departnent conposed of 'inferior Courts' and 'one
supreme Court.' " Plaut v. Spendthrift Farm Inc., 514 U S

211, 227 (1995) (enmphasis in original).

That individual judges are direct beneficiaries of the tenure
and salary protections of Article IIl by itself hardly shows
that the overarching purpose of these provisions was to
i nsul ate individual judges against the world as a whole (in-
cluding the judicial branch itself), rather than, as the cases
above indicate, to safeguard the branch's i ndependence from
its two conpetitors. For support of his view Judge MDBryde
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points to a footnote from Northern Pipeline Const. Co. v.
Mar at hon Pi pe Line Co., 458 U S. 50 (1982), in which the

Court said that the two guarantees "serve other institutiona
val ues as well," anong them "insulat[ing] the individual judge
frominproper influences not only by other branches but by
col l eagues as well." Id. at 59 n.10. But the primary val ue
the Court asserted was "to ensure the independence of the
Judiciary fromthe control of the Executive and Legislative
Branches of governnent."” Northern Pipeline, 458 U S. at 59.
The concl usion that other values are also in play is a far cry
from Judge McBryde's argunent that the individual judge

nmust be constitutionally sheltered not nerely fromrenoval

and sal ary dimnution but also fromlesser sanctions of every
sort. Lesser sanction are conmmon, as the Court has noted:

Many courts ... have informal, unpublished rules which
provi de that when a judge has a gi ven nunber of
cases under submi ssion, he will not be assigned nore
cases until opinions and orders issue on his 'backlog."'
These are reasonabl e, proper, and necessary rules, and
the need for enforcenment cannot reasonably be doubted.

Chandler, 398 U S. at 85. As there is no basis for Judge
McBryde's core assunption that judicial independence re-

qui res absol ute freedom from such | esser sanctions, his two
clains fall swiftly.

Judge McBryde frames his separation of powers claimas
whet her the Constitution "allocates the power to discipline
federal judges and, if so, to which branches of government."
App. Br. at 54. Finding that it allocates the power to
Congress in the formof inpeachnment, he concludes that it
excludes all other forns of discipline. But Judge MBryde's
attenpt to fudge the distinction between inpeachnent and
di scipline doesn't work. The Constitution limts judgnments
for inmpeachnent to renmoval fromoffice and disqualification
to hold office. US Const. art. I, s 3, cl. 7. 1t nakes no
mention of discipline generally. The Supreme Court recently
observed that it accepted the proposition that "[w] hen a
statute limts a thing to be done in a particular node, it
i ncl udes a negative of any other node." Christensen v.
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Harris County, 529 U.S. 576, 583 (2000) (internal citations
omtted). But application of the maxi m depends on the

"thing to be done.” Here the thing to be done by inpeach-
ment is renoval and disqualification, not "discipline" of any
sort.

The Constitution itself preserves crimnal prosecution, see
US Const. art. I, s 3, cl. 7 ("the Party convicted shal
nevert hel ess be liable and subject to Indictnent, Trial, Judg-
ment and Puni shnent, according to Law'), and at |east three
circuits have held that prosecution of judges can precede
i npeachnent. See United States v. O aiborne, 727 F.2d 842,
845 (9th Gr. 1984); United States v. Hastings, 681 F.2d 706,
710 (11th CGr. 1982); United States v. Isaacs, 493 F.2d 1124,
1140-44 (7th Cr. 1974). Even Justices Douglas and Bl ack
who di ssented in Chandler fromthe Court's narrowy franed
denial of relief for a district judge whose col | eagues had
limted his case assignnents, acknow edged that judges were
subject to crimnal prosecution. See Chandler 398 U. S. at
140 ("1f they break a law, they can be prosecuted. If they
become corrupt or sit in cases in which they have a persona
or famly stake, they can be inpeached by Congress.") (Doug-
las, J., dissenting); id. at 141-42 ("[J]udges, |ike other people,
can be tried, convicted, and punished for crinmes.") (Black, J.,
di ssenti ng).

Judge McBryde accepts that judges are subject to prosecu-
tion, but argues that inpeachnment nonet hel ess excl udes disci -
pline of judges by judges. In yet another attenpt to prove
his individualized idea of judicial independence, he points to
Ham lton's statement in Federalist No. 79 that: "The precau-
tions for [judges'] responsibility are conprised in the article
respecting i npeachnents.... This is the only provision on
the point, which is consistent with the necessary i ndepen-
dence of the judicial character, and is the only one which we
find in our own Constitution in respect to our own judges."

The Federalist No. 79 at 532-33 (Hanmilton) (Jacob E. Cooke,

ed., 1961) (enphasis added). But even if we assune the

remark enmbraces not nerely renoval and disqualification but

| esser forns of discipline, it does not seemlikely to have been
ainmed at intra-branch constraints. Hamlton's concern with
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judicial independence seens |argely to have been directed at

the threat fromthe two other branches. "I agree that 'there
is no liberty, if the power of judging be not separated from
the |l egislative and executive powers.' " The Federalist No.

78 at 523 (Hamilton) (Jacob E. Cooke, ed.) (quoting Montes-
quieu). And he famously characterized the judiciary as "the
| east dangerous” branch. 1d. at 522. Thus it seens natura
to read Ham |l ton as seeing the guarantees of life tenure and
undi m ni shed conpensation, and the limted neans for deny-
ing a judge their protection, sinply as assuring independence
for the judiciary fromthe other branches. The Suprene

Court has considered the sanme passage as Judge MBryde

i nvokes and so interpreted it: "In our constitutional system
i npeachnent was designed to be the only check on the
Judi ci al branch by the Legislature.” N xon v. United States,

506 U.S. 224, 235 (1993) (sonme enphasis added).

I ndeed, the Ham|tonian concern for protecting the judicia-
ry fromother branches argues for internal disciplinary pow
ers. Arrogance and bullying by individual judges expose the
judicial branch to the citizens' justifiable contenpt. The
judiciary can only gain frombeing able to limt the occasions
for such contenpt. See In re Certain Conplaints Under
I nvestigation by an Investigating Commttee of the Judici al
Council of the Eleventh Circuit, 783 F.2d 1488, 1507-08 (11lth
Cir. 1986)

Judge McBryde invokes another element of constitutiona
history--the framers' consideration and rejection of the pro-
posal to vest the inpeachnent power in the courts, or in sone
conbi nation of judicial and legislative officers. But, as was
true of the effort to find a negative inplication in the Consti -

tution itself, this tells us only what we already knew. that the

franers | odged the powers of renoval and disqualification
solely in Congress, in the form of inpeachnent.

Judge McBryde acknowl edges, as he nmust, that in other
contexts the inpeachnent power does not exclude all intra-
branch discipline. In Myers v. United States, 272 U S. 52
(1926), the Supreme Court found (in the strongest form-
agai nst a contrary deci sion by Congress) that the President
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had power to renove civil officers, excluding judges, even

t hough Congress woul d have been able to renove sone of the

same officers only through inpeachnent. Wile that power

is not absolute, its Iimtation does not depend on the exclusive
power of Congress to inpeach. See Mrrison v. dson, 487

U S. 654, 691 (1988)

Judge McBryde woul d have us wite off the Court's en-
dorsement of executive branch discipline as peculiar to and
dependent on the executive's hierarchical structure. But the
question is the inplication fromthe Constitution's vesting of
i npeachnent power in Congress. The Constitution nakes no

di stinction between judges and other officers. It provides
only that "all civil Oficers of the United States, shall be
renoved from O fice on Inmpeachnent.” U S. Const. art. 11,

s 4.

In short, the claimof inplied negation fromthe inpeach-
ment power works well for renoval or disqualification. But it
works not at all for the reprimand sanction, which bears no
resenbl ance to renmoval or disqualification and is the only
sanction in the case that remains unnmoot.5 Thus Judge
McBryde's textual argunent fails. Gven the benefits to the
judiciary fromintra-branch efforts to control the self-

i ndul gence of individual judges, we see no basis for inferring
structural limts on Congress's enabling such efforts.

Judge McBryde's second facial claimis that the Constitu-
tion, even assuming it does not altogether bar intra-judicial
sanctions (other than by appeal, mandamus, etc.), flatly bars
any such sanction for "anything to do wi th anything that

happened when the judge ... was acting and decidi ng cases

or in any phase of the decisional function.” Oal Arg. Tr. at
17-18. Hi s counsel was quite explicit that this would include
a judge's nakedly racist disparagenent of counsel, id. at 9,

i ndeed, "anything that the judge does verbally or physically
in the course of adjudication," id. at 8.  Asked whether this
woul d i ncl ude punchi ng counsel, Judge MBryde's counse

5 obviously, we do not decide whether a long-termdisqualifica-
tion fromcases could, by its practical effect, affect an unconstitu-
tional "renoval."
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suggested that crimnal proceedings at state |aw would supply
an anple remedy. 1d. at 9.

It may hel p put Judge McBryde's theory in perspective to
| ook at one of the many episodes that led to the present
sanctions. In 1992, Judge MBryde sanctioned a | awer
appearing before himfor failing to have her client attend a
settl enent conference in violation of Judge McBryde's stan-
dard pretrial order, which required all principals to attend
the conferences. Counsel represented a corporation and its
enpl oyee, defendants in a suit in which plaintiffs, a wonman
and her 10-year ol d daughter, had all eged sexual harassnent.
One of the allegations was that the individual defendant "had
terrorized the 10-year old ... by popping out his glass eye
and putting it in his nouth in front of her.” Committee
Report at 19. The |awyer thought the presence of the
i ndi vi dual defendant woul d be counter-productive to settle-
ment efforts; the individual had no assets and had given her
full authority to settle. See id. at 20.

After chastising the | awer, Judge MBryde required that
she attend a readi ng conprehensi on course and submit an
affidavit swearing to her conpliance. See id. at 20. The
attorney subnmitted an affidavit attesting to the fact that she
found a course and attended for three hours a week for five
weeks. Judge McBryde chal | enged her veracity and required
that she submt a supplenental affidavit "listing 'each day
that she was in personal attendance at a readi ng conprehen-
sion course in conpliance with [the] court's order; the place
where she was in attendance on each date; the course title of
each course; how |long she was in attendance on each day;
and the name of a person who can verify her attendance for

each day listed." " 1d. at 22. She conplied. The Speci al
Committee characterized this incident as reflecting a "gross
abuse of power and a conplete |ack of enmpathy.” 1d. at 18.

Judge McBryde tells us that the defendants unconstitutional -
[y impugn judicial independence when they express a formal
institutional condemation of this sort.

We assune arguendo that the procedures of the Act may
not constitutionally be used as a substitute for appeal. But



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-5016  Document #626270 Filed: 09/21/2001  Page 27 of 56

Judge McBryde's theory plainly goes well beyond j udici al

acts realistically susceptible of correction through the avenues
of appeal, mandanus, etc. Appeal is a npost inprobable

avenue of redress for soneone |ike the hapless counsel bl ud-
geoned into taking readi ng conprehension courses and into
filing deneaning affidavits, all conpletely marginal to the
case on whi ch she was working. Possibly she could have
secured review by defying his orders, risking contenpt and
prison. But we are all at a loss to see why those should be
the only renedies, why the Constitution, in the nane of
"judicial independence,"” can be seen as condeming the judi-
ciary to silence in the face of such conduct. Counsel punched
out by the judge could not even pursue a renedy by risking
contenmpt, of course, since the punch involves no judicial order
that he coul d di sobey.

The Court said in Chandler, in dictumto be sure:

There can, of course, be no di sagreenment anong us as to

the inperative need for total and absol ute independence

of judges in deciding cases or in any phase of the
decisional function. But it is quite another matter to say
that each judge in a conplex systemshall be the absolute
rul er of his manner of conducting judicial business.

398 U.S. at 84. As we noted above, we see nothing in the
Constitution requiring us to view the individual Article 11
judge as an absol ute monarch, restrained only by the risk of
appeal , mandanmus and like wits, the crimnal law, or im
peachnent itself. W thus reject Judge McBryde's faci al
constitutional clains.

* * *

The process of construing s 372(c)(10) led us to raise and
answer the question whether the Review Conmmittee was
aut horized to entertain Judge McBryde's constitutional as-
appl i ed chal | enges, and we concluded that it was. The Com
mttee, as we noted, has given a contrary answer. As we
read s 372(c)(10) to deny us the authority to review any
aspect of the decisions about Judge McBryde ot her than the
facial constitutional clainms, we have no authority to mandate
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the Conmttee's consideration of the as applied clainms. W
bel i eve, nonethel ess, that the Review Conmttee should re-

consider its viewin light of our opinion and we therefore

request it to do so.

* * *

Accordingly, the judgnent of the district court as to the
one-year and three-year suspensions is vacated and the judg-
ment as to the reprimand is affirnmed.
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Tatel, Crcuit Judge, concurring in part and dissenting in
part: | agree with the court in many respects: that Judge
McBryde's challenge to the reprimand is not noot; that the
Judi cial Councils Reform and Judicial Conduct and Disability
Act of 1980 is not facially unconstitutional; and that the Act
bars us fromrevi ewi ng Judge McBryde's statutory clainms. |
do not agree, however, that the Act precludes us fromrevi ew
i ng Judge McBryde's as-applied constitutional clainms. |
woul d therefore have reached those clains and, because
think one claimhas nmerit, reversed the district court and
directed that the matter be renmanded to the Fifth Grcuit
Judi cial Council for further proceedi ngs. Although the Coun-
cil's Report finds that Judge MBryde engaged in sone
clearly egregi ous and sanctionabl e conduct, the Report al so
descri bes judicial conduct that was either |less clearly abusive
or apparently quite appropriate, and the Report never ade-
quately expl ains how-or even in sone instances whether--
such behavior rises to the level of a clear abuse of judicial
power. The Report thus | eaves open the possibility that
Judge McBryde was sanctioned in part for behavior that was
not at all abusive. In addition, because the Report is inpre-
ci se and | eaves much conduct unexpl ai ned, using the Report
as a basis for sanctions risks chilling other district judges
ability to manage their courtroons effectively. | thus believe
that the Council's actions ampbunted to an unconstitutiona
i nfringenment of judicial independence.

This case has its origins in a prior dispute between Judge
McBryde and his col | eagues over certain case assignments.
In late April and early May of 1995, Chief Judge Buchmneyer
of the Northern District of Texas reassigned two cases,
United States v. Satz, No. 4:94-CR-094-R (N.D. Tex.) and
Torres v. Trinity Industries, Inc., No. CA4-90-812-A (N.D
Tex.), from Judge McBryde to hinself. The reassignnments
responded to Judge McBryde's allegedly "unwarranted" and
"abusive" treatnment of attorneys and court personnel. See In
re John H MBryde, 117 F.3d 208, 215-18 (5th Cr. 1997).
In Satz, Judge McBryde had found an Assistant United
States Attorney in contenpt of court for, anong other things,
stating that a sealing order in a related federal case prevent-
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ed her from answering certain of Judge MBryde's questions.

Judge McBryde believed, erroneously as it turned out, that

no such order existed. 1d. at 213. Torres involved corre-
spondence between Judge McBryde and the clerk of the court

over an administrative error that had resulted in a court-
approved settlenment not being inplenented. Judge

McBryde wote that a letter fromthe clerk had been "so
unpr of essional and so disrespectful ... that it borders on, if it
does not constitute, contenpt of court.™ 1d. at 215.

After Chief Judge Buchmeyer reassigned the two cases,
Judge McBryde filed a Request for Assistance with the Fifth
Crcuit Judicial Council. 1d. at 217. Fifth Grcuit Chief
Judge Politz referred the matter to a Special Investigatory
Conmmittee conposed of hinself, two fellow circuit judges,
and two district judges. 1d. Follow ng several days of
hearings, the Special Committee, relying on section 332 of the
Act, upheld the reassignnent, finding that "Judge MBryde's
conduct in both cases was unwarranted."” 1d. Judge
McBryde's attack on the AUSA and a second gover nment
official involved in Satz "and his accusati ons agai nst them of
lying and contenpt of court,” the Conmttee concl uded,

"were basel ess, threatening irreparable damage to [their]

prof essi onal reputations and careers.” 1d. H s attack on the
clerk of the court was |ikew se "unwarranted [and] abusi ve,
and threatened to damage [her] professional reputation.” Id.

Al nmost two years later, the Fifth Crcuit vacated the
reassi gnment order. According to the court, the Council had
no authority "to censure a judge under [section] 332" of the
Act or to "order a case reassigned based on its di sagreenent
with the district judge's factual findings." MBryde, 117
F.3d at 229. |In reaching its conclusion, the court noted that
"finders of fact could reasonably defend either side" of the
di spute, stating explicitly that Judge McBryde "coul d piece
toget her a nunber of facts that pointed to the |arger concl u-
sion that [the AUSA involved in the Satz case] was lying,"
that the Judge "delivered a cogent statenent of his reasons
for rejecting [the AUSA's] reliance on a broad sealing order,"
that "[wje need not attribute paranoia or irrationality to
Judge McBryde to explain his view that [the AUSA s] conten-
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tions about the sealing order were untruthful,” and that
"Judge McBryde's understanding of the factual basis for
suspecting that [the court clerk in Torres] was on the verge of
contenpt was simlarly within the bounds of reason.” 1d. at
218-19.

Meanwhi |l e, shortly after Judge McBryde had requested
the Judicial Council's assistance and | ong before the Fifth
Circuit vacated the Special Conmttee's reassignnment deci-
sion, Chief Judge Politz referred two conplaints of mscon-
duct agai nst Judge McBryde (one of which involved the
Judge's conduct in Satz) to the Special Committee, with
directions to investigate and report on them Report of the
Special Committee of the Fifth Crcuit Judicial Council
Regar di ng Conpl ai nts Agai nst, and the Investigation into
t he Conduct of, Judge John H. MBryde at 1 (Dec. 4, 1997).
According to the Committee's eventual Report, Committee
menbers were fromthe outset "concerned about two things:
first, that Judge McBryde [mi ght] have a health problem
(physical or nental) which affect[ed] his activities as a judge,
and second, that Judge McBryde ha[d] engaged in a pattern
of abusive behavior as a federal judge." 1d. at 3.

Pursuing its suspicions that Judge McBryde m ght suffer
froma psychiatric disorder, the Conmttee submtted certain
mat eri al s concerni ng Judge McBryde to two psychiatrists,
asking the doctors whether a psychiatric exam nation of the
Judge was warranted. Report at 3. Wen both doctors
answered yes, the Council engaged in a series of ultimtely
unsuccessful efforts to get Judge McBryde to undergo such
an examnation. Id. |In the neantine, the Special Commit-
tee | earned about "nore and nore instances of allegations of
repetitive, abusive and excessive conduct by Judge MBryde
beyond the allegations in the ... conplaints.” 1d. at 8.
Theref ore, invoking section 372(c)(5) of the statute, the Spe-
cial Conmttee "decided to broaden its investigation” to en-
conpass incidents fromthroughout Judge MBryde's judici al
career. Id. In August, Septenber, and Cctober of 1997, the
Committee held nine days of evidentiary hearings in New
Oleans and Fort Worth. 1d. at 9. Fifty-five wtnesses
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testified, including federal district court judges, a state court
j udge, governnment and private attorneys who had practiced

before or had contact with Judge MBryde, court personnel

former jurors who had served in Judge McBryde's courtroom

and current and former nmenbers of the Judge's staff. 1d. at
9-10.

Based on this evidence, the Cormittee prepared a Report,
the bul k of which set forth details concerning twenty-two
separate incidents involving Judge McBryde's dealings with
| awyers, fellow judges, a state judge, and the clerk of the
court. Report at 10-107. Although these include sonme obvi -
ously abusive and serious incidents, see, e.g., Maj. Op. at 24,
the Report al so includes several incidents that appear to be
relatively trivial exanples of a judge controlling a trial or of
friction anong judicial colleagues. For exanple, the Report
descri bes an incident in which Judge McBryde, responding to
defense counsel's claimthat a prosecutor should have dis-
cl osed certain financial schedul es, accused the prosecutor of
adopting "a sort of cat-and-npuse approach to discovery."

Id. at 50. The judge neither dwelled on the matter nor

i nposed sanctions. Id. |In another incident (that occurred in
a parking lot), Judge McBryde became angry and | ashed out

at a fellow judge who had joked about the Judge's inpatience.

Id. at 101-03. On still another occasion (at a judges' neet-
ing), Judge McBryde called two fellow judges "despicable.”

Id. at 103-04. Simlar incidents appear throughout the Re-
port: Judge McBryde was "not always solicitous of his fell ow
judges' needs or feelings" with respect to use of courtroons,
id. at 106; on learning that the | ead public defender on a case
was engaged in another courtroom Judge MBryde attenpt-

ed to proceed with the case "[r]ather than calling another
matter on the docket,"” id. at 24; in a private, one-on-one
meeting with the Federal Public Defender, Judge MBryde

stated that he was "concerned" about the relationship be-

tween public defenders and U S. Attorneys, indicating that he
"suspected" that defenders and U S. Attorneys were engaged
ina?" '"collusive effort' to subvert the Sentencing Cuidelines,"
id. at 42.
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The Report describes other conduct that, though apparent-
Iy nmore abusive, mght nonetheless be entirely appropriate
under certain circunstances. For exanple, the Report re-
counts several instances in which Judge McBryde accused
attorneys of bad faith, sometines sanctioning them and some-
times not. See, e.g., Report at 10-15, 15-18, 36-42. The
Report al so nentions two occasions on which Judge MBryde
criticized an entire office. See id. at 17-18 ("l have perceived
on nore than one occasion recently that nmenbers of the
Federal Public Defender's O fice are less than candid with

the court."); id. at 38 ("I just have the feeling that the G vi
Section of the U S. Attorney's office here in Fort Worth is not
al ways candid with the Court....").

The Report al so exam nes Judge McBryde's trial rules and
enforcenent techniques. According to the Report, the Judge
uses strict trial rules, including "the requirenment that parties
enter into ... stipulation[s] with respect to ... every uncon-
tested fact in [a] case,” which are then "read seriatimto the
jury at the beginning of the case and may not be referred to
again later in the proceeding,” and a "prohibition on asking
guestions on cross-exam nation simlar to questions asked of
[witnesses] on direct exam nation."™ Report at 107-08. Quot-
ing fromtranscripts in tw cases, the Report states that
"Judge McBryde's nmanner of enforcing his rules is harsh and
often humliating.” 1d. at 110. The Report describes the
testinmony of several witnesses who stated that the conbina-
tion of Judge McBryde's rules and his manner of enforcing
them creates an "oppressive and intimdating atnmosphere
t hat pervades Judge McBryde's courtroom™ id. at 116, and
has a "chilling effect” on these |awers' ability to present
their cases effectively, id. at 121. This kind of enforcenent,
the Report says, formed a "pattern” that had not changed
despite appellate criticism I1d. at 122. Because of the
chilling effect of Judge McBryde's rules and his manner of
enforcenent, the Report concludes that attorneys, fearing
hum |iation or enmbarrassment, forego actions they believe are
intheir clients' best interests and fail to preserve issues for
appeal . These problens, the Report notes, are difficult to
correct through the appellate process. Id. at 121-22.
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The Report acknow edges that sonme of Judge McBryde's
former staff testified that he was "cordial and considerate in
his dealings with them" and that several |awers who testi-
fied on the Judge's behal f stated that he "prepares thorough-
|y, addresses notions pronptly, ... wites scholarly opinions
on difficult |egal questions,” and noves cases through his
docket expeditiously. Report at 123-24. Al though acknow -
edging that these witnesses were confortable practicing in
front of Judge McBryde and thought that he was fair, id. at
113-15, the Comm ttee concluded that just because "it is
possi ble for sone attorneys ... to adapt to Judge
McBryde's rules is not a vindication of these rules. The
wei ght of evidence presented during the hearings convinces
the Conmttee that Judge McBryde inposes unduly stringent
rules on advocates and enforces these rules in an often harsh
manner." |d. at 115-16.

Based on all of this evidence, the Report concludes (1) that
"many of these individual instances, together with the pat-
terns denonstrated over the years surveyed," indicate that
Judge McBryde had "engaged in conduct prejudicial to the
effective adm nistration of the business of the courts,” and (2)
t hat Judge McBryde's "pattern of abusive behavior ... has
brought di srepute upon the federal judiciary.” Report at 150.
The Report recommends that the Council ask Judge
McBryde to resign, and if he refused, that it inpose the three
sanctions--a reprimand and two suspensi ons--described in
the court's opinion. Mj. Op. at 3. The recommended repri-
mand states that Judge McBryde's "intenperate, abusive and
intimdating treatnent of |awyers, fellow judges, and others
ha[d] detrinmentally affected the effective adm nistration of
justice ... in the Northern District of Texas," and that
Judge McBryde had "abused judicial power, inposed unwar-
ranted sanctions on | awers, and repeatedly and unjustifiably
attacked individual |awers and groups of |awers and court
personnel ," thus having a "negative and chilling inmpact on the
Fort Worth |l egal comunity,"” anong other things "prevent-
ing lawers and parties from conducting judicial proceedings
in a manner consistent with the norms and aspirations of our
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system and "harn{ing] the reputation of the court.” 1d. at
154.

I nvoki ng section 372(c)(6) of the Act, the Council inposed
the three recommended sanctions. Six of the nineteen Coun-
cil nenbers voted agai nst inposing the one-year suspension;
two voted against the public reprimand; one voted agai nst
the three-year recusal. Oder of the Judicial Council of the
Fifth Crcuit at 1, In re John H MBryde (Jan. 7, 1998) (No.
95- 05- 372- 0023) .

Pursuant to the Act, Judge McBryde petitioned the Review
Conmittee of the Judicial Conference for review of the
Council's order. Ganting "substantial deference" to the
Judi cial Council's findings of fact, Menorandum and Order of
the Judi cial Conference of the United States at 6, In re
Conpl ai nts of Judicial Msconduct or Disability (Sept. 18,
1998) (No. 98-372-001), and expressly declining to review any
of Judge McBryde's constitutional clains, id. at 21, the
Review Committee rejected the Judge's renai ning procedur al
and substantive conplaints. Finding the one-year suspension
justified as a renedial, rather than a punitive, neasure, the
Revi ew Committee revised the Council's sanction in one
respect: it ordered the suspension ternmnated if Judge
McBryde denonstrates that he had "seized the opportunity
for self-appraisal and deep reflection in good faith and ...
made substantial progress toward inproving his conduct."

Id. at 27.

My mai n di sagreement with the court centers on section
372(c)(10)'s last sentence--the Act's review preclusion clause.
Unli ke ny coll eagues, | do not believe that this clause pre-
vents us fromreachi ng Judge McBryde's as-applied constitu-
tional clains.

As the court points out, under both Suprenme Court and
D.C. Circuit precedent, we construe review preclusion clauses
to prevent review of constitutional clains only when we find
"cl ear and convinci ng" evidence of congressional intent to do
so. Maj. Op. at 10. Even outside the constitutional context,
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a "general presunption favor[s] judicial reviewin the absence
of 'clear and convincing evidence of a contrary |egislative
intent." " Giffith v. Fed. Labor Relations Auth., 842 F.2d
487, 490 (D.C. Cir. 1988) (quoting Abbott Labs. v. Gardner

387 U. S. 136, 141 (1967)). "The nmaxi mthat congressiona

precl usion of judicial review nmust be 'clear and convi ncing'

applies in a particularly rigorous fashion ... when constitu-
tional clains are at stake."” 1d. at 494. As we said in Ungar
v. Smith, "[when ... [a] plaintiff seeks to invoke the aid of

the judicial branch on constitutional grounds, the Suprene
Court and this court have both indicated that only the clear-
est evocation of congressional intent to proscribe judicial
review of constitutional clainms will suffice to overcone the
presunption that the Congress would not wish to court the
constitutional dangers inherent in denying a forumin which
to argue that government action has injured interests that

are protected by the Constitution." 667 F.2d 188, 193 (D.C
Cr. 1981). See also Wbster v. Doe, 486 U. S. 592, 603 (1988)
("W require this heightened showing in part to avoid the
'serious constitutional question' that would arise if a federa
statute were construed to deny any judicial forumfor a
colorabl e constitutional claim™") (quoting Bowen v. M chigan
Acadeny of Fam |y Physicians, 476 U S. 667, 681 n.12

(1986)).

In ny view, the requisite "clear and convinci ng" evi dence of

intent is absent here. As ny coll eagues acknow edge, section
372(c)(10) contains no | anguage expressly barring constitu-
tional challenges. See Maj. Op. at 11. |ndeed, Congress
knows how to preclude review of constitutional clainms when it
wants to. For exanple, the federal statute governing depor-
tation and denaturalization provides that "[j]udicial review of
all questions of law and fact, including interpretation and
application of constitutional and statutory provisions,

shall be available only in judicial review of a final order under

this section.” 8 U S.C s 1252(b)(9) (enphasis added).

In Ungar as well as in Ralpho v. Bell, we found statutes
cont ai ni ng | anguage just as preclusive as section 372(c)(10)'s
insufficient to bar review of as-applied constitutional clains.
The statute in Ungar provided that adm nistrative deci sions
are "final" and "not ... subject to review by any court."” 667
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F.2d at 193 (internal quotation marks omtted). In Ral pho,
the statute provided that "[adnmi nistrative decisions] shall be
final and conclusive for all purposes, notw thstandi ng any
other provision of lawto the contrary[,] and not subject to
review " 569 F.2d 607, 613 (1977). Using equally preclusive
| anguage, section 372(c)(10) provides that "[a]ll orders and
determ nations [of the Judicial Conference] ... shall be fina
and conclusive and shall not be judicially reviewabl e on appea
or otherwise." 28 U S.C s 372(c)(10).

As ny col |l eagues al so note, see Maj. Op. at 11, absent
express statutory | anguage, our prior opinions have "studied
the legislative history" in search of a "clear expression of
Congress's desire to prevent the courts from passi ng upon
. constitutional clainms,” Ungar, 667 F.2d at 196, or an
"affirmati ve statenment addressed to preclusion of constitu-
tional clainms.” Giffith, 842 F.2d at 494. Here, as in Ral-
pho, Ungar, and Giffith, the legislative history includes no
direct conmrent at all about whether the Act's review preclu-
sion | anguage was neant to cover constitutional challenges.

See Maj. Op. at 11 ("OF course if the [Giffith] trilogy is read

to require magi c words expressly barring as applied constitu-
tional attacks, they are not to be found.").

Lacking a clear affirmative statenent in the statute's text

or legislative history, ny colleagues infer fromthe defunct
Senate version of the Act and its acconpanying |egislative

hi story that Congress intended the preclusion clause to cover
as-applied constitutional challenges. See Maj. Op. at 11-16.
Al though this is certainly a plausible interpretation of the

| egislative history, both Giffith and Ungar declined to treat
such inferences fromprior versions of bills as sufficiently
cl ear evidence of congressional intent to preclude judicial
review of as-applied clains. In Giffith, the original Senate
bill provided that nost decisions of the Federal Labor Rel a-
tions Authority would be "final and concl usive" and not

subject to further judicial review, but provided an exception
for "questions arising under the Constitution.” 842 F.2d at
495. The conference commttee, rejecting the House's pro-
posal for expansive judicial review and generally adopting the
Senate's nore restrictive approach, dropped "w thout expl a-
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nati on" the exception for constitutional questions. 1d. Nev-
ert hel ess, observing that circuit precedent required an "affir-
mati ve statenent addressed to preclusion of constitutiona

clains,” id. at 494, we held that "[t]his silent deletion [was]
not enough, under our cases, to support an inference of intent
to preclude constitutional clains." Id.

The statute at issue in Ungar provided that Justice Depart-
ment deci sions regarding clainms for the return of assets
vested in the Ofice of Alien Property were not subject to
judicial review Deciding that this provision did not preclude
review of as-applied constitutional clainms, we noted that "[a]n
earlier version of the bill ... included an el aborate schene
for trial of just-conmpensation clains in the Court of O ains,"”
whi ch was "deleted on the House floor for reasons that are
not wholly plain.” W were nonetheless "not willing to
regard this as clear evidence of Congressional intent....'
667 F.2d at 195 n. 2.

The evidence of legislative intent to preclude judicial review
that we declined to credit in Giffith and Ungar was, if
anyt hi ng, stronger than in this case. |In those cases, we
found | egislative history insufficiently clear and convincing to
precl ude as-applied chall enges even though the original ver-
sions of the statutes at issue allowed review of constitutiona
guestions, while the final versions elimnated such provisions,
suggesting a nmovenent toward precluding such review
Here, by contrast, the |egislative history suggests novenent
away from preclusion. Senator DeConcini, one of the Act's
primary sponsors, introduced a Report prepared by Johnny
H Killian, an Amrerican | aw specialist at the Library of
Congress, suggesting that under Suprenme Court precedent,
Congress can safely preclude judicial review of constitutiona
clains so long as "litigants at some point [have] access to an
Article I'll court.” 125 Cong. Rec. 30,050 (1979) (statenent of
Sen. DeConcini). Senator DeConcini's bill provided for re-

vi ew of disciplinary decisions by a newWy created, five-judge

Article I'l'l Court of Judicial Conduct and Disability. 1d.
Later House revisions shifted review fromthe five-judge
court to the Judicial Conference. |In doing so, the House

Judi ciary Conmmittee enphasized that it was noving froma
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"court" to an "adm nistrative nodel." Conpare H R Rep.

No. 96-1313, at 4 (1980) ("[Rj ather than creat[ing] |uxurious
mechani sms such as special courts and conm ssions--with al

the trappi ngs of the adversary process, including |egal coun-
sel, witten transcripts, discovery and cross exam nation--the
[ House version of the bill] enphasize[s] placing primary

adm nistrative responsibility within the judicial branch of
government.") with id. at 14 (stating that this "legislation
creates much nore of an 'inquisitorial-admnistrative' nodel
than an 'accusatorial -adversary' one"). Wen the Act re-
turned to the Senate, Senator DeConcini made the same

point, explaining to his coll eagues that the Judicial Confer-
ence, unlike the five-judge court proposed in the Senate
version of the bill, was "not an independent review court."
126 Cong. Rec. 28,090 (1980) (statenment of Sen. DeConci ni
quoting the Killian Report); see also Chandler v. Judicial
Council of the Tenth Crcuit, 398 U S 74, 86 n.7 ("[T]he
Judi ci al Council was intended to be ... an administrative

body functioning in a very limted area in a narrow sense as a
"board of directors' for the circuit."). Because Congress had

been inforned by the Killian Report that it could safely
precl ude review of constitutional questions only if such review
was available in an Article Ill court, and because it had al so

been advi sed by both Senator DeConcini and the House
Judiciary Committee that the Judicial Conference was not an
Article I'll court, Congress would have understood that vest-
ing power to review disciplinary decisions in the Judici al
Conf erence opened those decisions to constitutional attack in
the federal courts.

Under all of these circunstances, | do not see how the
evi dence of Congress's intent to preclude as-applied constitu-
tional chall enges can be considered cl ear and convi nci ng--or
as we required of legislative history in Giffith, "unusually
clear.” 842 F.2d at 494. Not only did both Giffith and
Ungar find sinmlar inferences fromlegislative history insuffi-
cient to neet the clear and convincing standard, but in this
case, there is an equally plausible--if not nore plausible--
interpretation of the legislative history that suggests Con-
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gress did not intend to preclude review of as-applied constitu-
tional chall enges.

My col | eagues' observation about "substantial redundancy”
bet ween revi ew performed by the Judicial Conference and
Article I'll courts, see Maj. Op. at 15-16, is interesting, but |
thi nk not dispositive. For one thing, while it is true that the
two forms of review are both perforned by Article 11 judges,
I do not agree that they are entirely redundant: decisions of
Article I'll courts are reviewable on certiorari by the Su-
preme Court, a distinction of particular inportance given the
constitutional interests at stake here. Even assum ng they
were identical, noreover, such functional redundancy woul d
be convincing evidence of Congressional intent only if it were
the sole formof evidence available, and it isn't. In view of
Senator DeConcini's statenent and the House Judiciary Com
mttee Report, Congress nost |likely thought shifting review

froman Article Ill court to the Judicial Conference opened
decisions of the latter to as-applied constitutional challenges
in the federal courts. In ny view, this primary evidence of

| egislative intent outwei ghs any inferences that m ght be
drawn from whatever functional redundancy may exist.

Finally, nmy coll eagues believe that preclusion of constitu-
tional clains would serve the statutory purpose of "pre-
vent [i ng] undue prol ongation of the disciplinary process.”
Maj. Op. at 16. But we have tw ce found review precl usion
statutes designed to acconplish simlar goals insufficient to
establish clear congressional intent to bar review of as-
applied constitutional claims. See Giffith, 842 F.2d at 495
(Congress's scheme to limt judicial review of FLRA deci sions
was nmeant to pronote "finality, speed[,] and econony," and
thus barred district court review of FLRA decisions on
statutory grounds, but review of as-applied constitutiona
cl ai s nonet hel ess was not precluded); Ungar, 667 F.2d at
195-96 (legislative history indicating that review preclusion
provision was "intended to reduce ... delay in adjudicating
clains under the Trading with the Eneny Act" was not a
"cl ear expression of Congress's desire to prevent the courts
from passing upon ... constitutional clains").
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Havi ng found no "clear and convinci ng" evidence that
Congress intended to preclude review of as-applied constitu-
tional challenges to judicial council sanctions, | would have
considered the nerits of Judge McBryde's as-applied clains.

In addition to the chall enges di scussed by the court, see Mj.
p. at 18-25, Judge McBryde raises the question whether the

Judi cial Council unconstitutionally interfered with his judicial
i ndependence by puni shing hi mbecause it disagrees with his
judicial philosophy and acts: "Purportedly pursuant to the

Act, defendants investigated Judge MBryde's performance

of his judicial functions, requiring himto defend his perfor-
mance and di srupting his judicial activities. They then pun-

i shed him and changed his judicial status, because they

di sapproved of his judicial performance, depriving himof al

new cases for one year ... and issuing a daming public
repri mand. Does the Act violate the judicial independence
doctrine of Article Ill on its face and as applied?" Appel-

lant's Opening Br. at 2. Answering this question, Judge
McBryde argues that "the Constitution does not allow agen-
cies to supervise his judging, disagree with his rulings, and
puni sh hi m because his rulings do not neet some 'norm of
acceptable judicial conduct.” 1d. at 52-53. The Judici al
Conf erence disagrees: "G ven the conduct engaged in and the
adverse effects on the judicial systemin Fort Wrth, Texas,

t hat conduct had, Appellees submit that it was not unconstitu-
tional to suspend assignnent of new cases for up to one year
for [the Judge] to reflect and to change his conduct." Appel -
| ees’ Br. at 68-69.

| agree with ny coll eagues that the principle of judicial
i ndependence does not "constitutionally shelter[ ]" Judge
McBryde from "sanctions of every sort.” M. Op. at 20. |
al so agree that the creation of a mechani sm enabling Judici al
Councils to sanction judges for things that happened when
they were "acting and deci ding cases"” or engaged in sone
ot her "phase of the decisional function" does not render the
Act facially unconstitutional. Cf. Chandler, 398 U S. at 85
("Many courts--including federal courts--have informal, un-
published rules.... These are reasonable, proper, and nec-
essary rules, and the need for enforcenent cannot reasonably
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be doubted. [I]f one judge in any systemrefuses to abide by
such reasonabl e procedures, it can hardly be that the extraor-

di nary machi nery of inpeachnent is the only recourse.").

For reasons | will explain, however, | do believe that the
principle of judicial independence permts sanctions to be

i nposed only for conduct that is clearly abusive or clearly
prejudicial to the adversarial process, and in this case, | think
t hat Judge McBryde's conduct, as described in the Council's
Report, does not uniformy neet this standard.

As an initial matter, | believe the principle of judicial
i ndependence guarantees to individual Article Ill judges a
degree of protection against interference with their exercise
of judicial power, including interference by fellow judges. As
nmy col | eagues note, the Supreme Court expressly stated in
Northern Pipeline that the constitutional guarantee of life
tenure "insul ates the individual judge frominproper influ-
ences not only by other branches but by coll eagues as wel I,
and thus pronotes judicial individualism®" Northern Pipe-
line Constr. Co. v. Marathon Pipe Line Co., 458 U S. 50, 59
n.10 (1982). Simlarly, in Chandler, a case involving intra-
judicial discipline, the Supreme Court stated that "[t] here
can, of course, be no disagreenent anpbng us as to the
i nperative need for total and absol ute independence of judges
i n deciding cases or in any phase of the decisional function."
398 U.S. at 84. See also In re Certain Conplaints Under
I nvestigation by an Investigating Commttee of the Judici al
Council of the Eleventh Circuit, 783 F.2d 1488, 1506-07 (11lth
Cr. 1986) (noting, in the context of adjudicating the facial
constitutionality of certain provisions of the Act, that "the
majority [in Chandler] located a judge's protected i ndepen-

dence ... 'in deciding cases or in any phase of the decisiona
function,” " and then framng its basic inquiry as "whether
[the] direct or indirect effects ... the Act may have on an

i ndi vi dual judge's independence are within proper toler-
ances").

The notion that individual judges enjoy a sphere of protect-
ed i ndependence finds support in the cases establishing that
j udges cannot be held liable for damages arising out of
performance of their judicial duties. "[I]t is a general princi-
pl e of the highest inportance to the proper adm nistration of
justice," the Supreme Court stated in Bradley v. Fisher, "that
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a judicial officer, in exercising the authority vested in him
shall be free to act upon his own convictions, wthout appre-
hensi on of personal consequences to hinmself. Liability to
answer to every one who might feel hinself aggrieved by the
action of the judge, would be inconsistent with the possession
of this freedom and would destroy that independence without
whi ch no judiciary can be either respectable or useful." 80
U S. 335, 347 (1871). Simlarly, in Pierson v. Ray, the Court
stated that "[f]ew doctrines were nore solidly established at
comon | aw than the imMmunity of judges fromliability for
damages for acts comrtted within their judicial jurisdic-
tion.... This immnity applies even when the judge is
accused of acting maliciously and corruptly, and it is not for
the protection or benefit of a malicious or corrupt judge, but
for the benefit of the public, whose interest it is that the
judges should be at liberty to exercise their functions with

i ndependence and without fear of consequences."” 386 U.S.

547, 553-54 (1967). Cf. Quercia v. United States, 289 U. S
466, 469 (1933) ("Under the Federal Constitution the essenti al
prerogatives of the trial judge as they were secured by the
rules of the comon [aw are maintained in the federa
courts.").

O particular relevance to this case, | believe the sphere of
i ndi vi dual judicial independence--the protected "decisiona
function,” as Chandler puts it, 398 U S. at 84--includes not
only judges' freedomto reach their own concl usi ons about
gquestions of fact and law, but also a nmargin of discretion to
manage and control the adversarial process within their
courtroonms. "Courts of justice," the Suprene Court has
expl ai ned, "are universally acknowl edged to be vested, by
their very creation, with power to inpose silence, respect, and
decorum in their presence, and submi ssion to their | awful
mandat es. These powers are governed not by rule or statute
but by the control necessarily vested in courts to manage
their owmn affairs so as to achieve the orderly and expeditious
di sposition of cases." Chanbers v. Nasco, Inc., 501 U S. 32,
43 (1991) (internal citations and quotations omtted). And as
we have recogni zed, the exercise of this power requires that
"a district judge ha[ve] wi de discretion in nmonitoring the flow
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of acrimmnal trial. It is well within her discretion to rebuke
an attorney, sonetinmes harshly, when that attorney asks

i nappropriate questions, ignores the court's instructions, or

ot herwi se engages in inproper or del aying behavior....

There is a 'nodi cum of quick tenper that nust be all owed

even judges.' " United States v. Donato, 99 F.3d 426, 434

(D.C. Cr. 1997) (quoting Ofutt v. United States, 348 U S. 11
17 (1954)).

A judge's authority to control the courtroomis essential to
the exercise of judicial power. Unlike |egislative and execu-
tive power, the judicial power created by Article Ill can be
exerci sed only on the basis of a factual record devel oped
pursuant to established standards of rel evance and authenti ci -
ty. See Fed. R Evid. 402 (requiring that evidence be rel evant
to be admi ssible), 901 (requiring that evidence be authentic to
be adm ssible). Citical to the devel opnment of a proper
record is a well-functioning adversarial process in which
| awyers serve both as zeal ous representatives of their clients
and as officers of the court with responsibilities for fairness
and di sclosure that transcend their clients' interests. Unless
j udges can manage this process, if necessary by using both
formal and informal disciplinary nmeasures to ensure that
| awyers performtheir dual functions effectively and in accor-
dance with established rules of practice and procedure, they
may |ack the fully devel oped record needed to exercise their
judicial authority.

Judges' power to control the adversarial process, of course,
is not absolute. Inappropriate trial managenent, for exam
ple, can undermine a trial's fairness. See, e.g., Ofutt, 348
US. at 17 (explaining that trial judge's becom ng personally
enbroiled with defense counsel conprom sed the court's "at-
nosphere of austerity" that is "consonant with a fair trial");
Donato, 99 F.3d at 291-92 (finding that judge's failure to
provi de counsel with bench conference outside the jury's
presence viol ated Federal Rule of Crimnal Procedure 30 and
constituted prejudicial error); Santa Maria v. Metro-North
Commuter RR, 81 F.3d 265, 273 (2d Cir. 1996) (finding that a
trial judge's expressed antipathy toward and renoval of trial
counsel sufficiently prejudiced a defendant so as to require a
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new trial). A judge's abusive treatnent of attorneys can
prevent them fromeffectively defending their clients' inter-
ests. See In re MConnell, 370 U S. 230 at 236 (1962)

("While we appreciate the necessity for a judge to have the
power to protect hinself fromactual obstruction in the court-
room... it is also essential to a fair adm nistration of justice
that | awers be able to nake honest good-faith efforts to
present their clients' cases."). Abusive treatnent of |awers
can undermne the judiciary's reputation, threatening its in-
tegrity in the eyes of the public. Cf. Inre Certain Com
plaints, 783 F.2d at 1507 ("The judiciary as a whole ... has a
interest in seeing that non-frivol ous conpl aints are | ooked
into, to the end that the judge, and the system he exenplifies,
be exonerated or, if not that the public perceive that the
system has undertaken to police itself, within constitutiona
l[imts, of course.”); S. Rep. No. 96-362, at 7 (1979), reprinted
in 1980 U S.C.C. A N 4315, 4321 ("The perception of a viable
healthy judiciary is of critical inportance to our system of
justice."). As the Suprene Court has said, "an independent
judiciary and a vigorous, independent bar are both indispens-
able parts of our systemof justice." MConnell, 370 U S. at
236 (enphasi s added).

It is thus appropriate for Judicial Councils, acting pursuant
to their general disciplinary power under section 372(c), to
ensure that judges' trial managenent techni ques do not inter-
fere with the "effective and expeditious admi nistration of the
busi ness of the courts.” 28 U S.C s 372(c)(1). After all
Congress has authority to "limt[ ]" courts' inherent powers--
i ncluding their power to manage trials--"by statute and rule,
for these courts were created by act of Congress.” Cham
bers, 501 U S. at 47 (internal quotation marks omtted); see,
e.g., MConnell, 370 U.S. at 233-34 (noting that Congress has
limted courts' inherent powers to sanction attorney contenpt
by requiring such sanctions to be no nore severe than
necessary).

Thi s does not nean that Congress may infringe--or autho-
rize Judicial Councils to infringe--upon judges' trial manage-
ment authority in any manner it sees fit. It is a famliar
principle that even though Congress has the power to create
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| ower federal courts and organize their functioning in certain
respects, it can neither interfere with nor alter essential
features of their operation. See, e.g., Plaut v. Spendthrift
Farms, 514 U.S. 211, 240 (holding that Congress may not

pass | egislation that reopens final judgments of federa
courts). Having vested authority to conduct trials in individ-
ual district judges, Congress cannot grant Judicial Councils
the power to interfere with those judges' trial nanagenent
authority to such an extent that judges cannot exercise it
effectively. Cf. In re Holloway, 995 F.2d 1080, 1088 (D.C
Cr. 1993) (observing that absent a judge's ability to control a
trial with enforceable sanctions, "trials would wander down
every by-way, no matter how inpernmissible, in a sprawing
chaos that woul d render the adjudication close to random In
the I ong run, such chaos is hardly in the interests of defen-
dants as a whole, much less in the interest of society.").
Congr essi onal del egati on of such authority would al so violate
the principle of separation of powers, which prevents not only
t he aggrandi zenent of one branch of governnent at the

expense of another, but also the disruption by one branch of
anot her's essential functions. See Mrrison v. O son, 487

U S. 654, 675 (1988) (noting that "separation-of-powers con-
cerns ... would arise" if Congress's power to provide for

i nterbranch appointnments of inferior officers "had the poten-
tial to inpair the constitutional functions assigned to one of
the branches"); Mstretta v. United States, 488 U. S. 361, 404
(1989) (stating that the "ultimte inquiry" whether executive
appoi ntnment of Article Il judges to adm nistrative posts

vi ol at ed separation of powers principles turned on whet her

the "particul ar extrajudicial assignment underm nes the in-
tegrity of the Judicial Branch").

Thus, while | agree that in order to discourage the inprop-
er use of judicial power, protect the fairness of trials, and
safeguard the integrity and reputation of the judiciary, it is
appropriate to allow judicial councils to sanction judges for
abusing their trial nmanagenment power, | also believe that, to
prevent such disciplinary action from encroachi ng upon legiti-
mat e and necessary uses of that power, such sanctions shoul d
be enpl oyed only for conduct that, viewed fromthe perspec-
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tive of reasonable judges and | awers, is clearly abusive
toward counsel or clearly prejudicial to the adversarial pro-
cess.

A rigorous standard of this kind is essential for several
reasons. First, absent such a standard, judicial councils could
nore easily use their disciplinary authority to sancti on non-
abusi ve judicial behavior. Federal judges are not all alike:
there are as many appropriate courtroom nmanagenent tech-
ni ques as there are judges. |In any given situation, noreover,
there will generally be nore than one appropriate way to
manage a trial or demand attorney conpliance with court
orders and rules. One judge may use a light touch to get an
aggressive lawer to end an entirely inappropriate |line of
guestioning; another judge may threaten sanctions. Allow
i ng judges to punish each other absent evidence of clear
abuse of counsel or clear damage to the adversarial process
risks turning judicial discipline into a vehicle for sanctioning
stylistic disagreenents over trial techniques.

Second, some Judicial Council nenbers, such as appellate
judges, may have little or no experience dealing wth aggres-
sive trial lawers who routinely test the limts of proper
advocacy. To such judges, the trial managenent techni ques
needed to control these | awers may seem harsh, even abu-
sive. Arigorous standard that restricts sanctions to instanc-
es of clearly abusive behavior will reduce the |ikelihood that
councils will sanction appropriate behavior out of inexperi-
ence. And quite apart fromthe probl em of inexperience,
even judges can act unfairly--indeed vindictively--towards
col l eagues. A rigorous standard will reduce, though of course

it cannot elimnate, the possibility that judicial discipline wll

be used to sanction unpopul ar judges engaged in appropriate
behavi or.

Third, judicial discipline, like civil liability for judicial
can chill the proper exercise of judicial discretion. See Pier-
son v. Ray, 386 U S. 547, 553-54 (1967) (holding that inposing
civil liability for acts comritted to judicial discretion "would

contribute not to principled and fearl ess deci si onmaki ng but
tointimdation"); cf. WIllianms v. United States, 156 F.3d 86,
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91-92 (1st CGir. 1998) ("If chastened attorneys can enli st
appel l ate courts to act as sone sort of civility police charged
with enforcing an inherently undefinable standard of what
constitutes appropriate judicial conmrent on attorney perfor-
mance, trial judges are nore likely to refrain from speaking

and witing candidly. 1In our view, this chilling effect carries
with it risks that are far greater than those associated with
the evil of occasional overheated judicial comentary."). |If

j udges can be sanctioned for conduct that is only arguably or
possi bl y--as opposed to cl early--abusive, they may be rel uc-
tant to enploy stern neasures even when necessary to keep
control of the adversarial process. This is especially true
because a trial judge's harsh words or tough sanctions, entire-
Iy appropriate in the heat of a tense and hard-fought trial

may seem abusive when viewed in retrospect through the

pages of a cold record.

The possibility of chilling legitimte judicial behavior also
means that, in cases like this one where judges are sanctioned
in part for the effect their behavior has on | awers who
practice before them judicial councils should apply an objec-
tive standard, asking not just what conplaining | awers felt,
but al so how t he judge's conduct woul d have affected reason-
abl e I awyers under simlar circunmstances. It is only natura
for lawers to feel slightly constrained and irritated when
judges try to control them If judicial councils fail to apply
an objective standard when eval uating | awyer reactions and
conpl aints, judges mght fear discipline if enough disgruntled
lawers file conplaints or testify against them Judges m ght
thus calibrate courtroomdiscipline to avoid displeasing | aw
yers, refraining fromstrict neasures even when necessary
and appropri ate.

Finally, we have previously adopted a rigorous standard
where, as here, sanctions could danage an individual's repu-
tation. In Shepherd v. ABC, we held that courts cannot
i npose di scovery sanctions based on attorney m sconduct
wi t hout cl ear and convinci ng evidence of the predicate w ong-
doing. 62 F.3d 1469, 1476-78 (D.C. Cr. 1995); see also
Addi ngton v. Texas, 441 U. S. 418, 424 (U.S. 1979) (stating
that reputational interests "are deenmed to be nore substan-
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tial than nmere | oss of noney and sone jurisdictions accord-
ingly reduce the risk to the defendant of having his reputa-
tion tarnished erroneously by increasing the plaintiff's burden
of proof"). If, because of the risk of inposing reputationa
harm Article Il courts nmust apply a hei ghtened standard
when sanctioning |lawers, a simlar obligation should apply to
judicial councils when considering disciplining fellow judges.
Suspensions and, in particular, reprimnds can cast |ong-
| asti ng shadows over a judge's career
I recogni ze that under a hei ghtened standard, some abusive judici al
conduct
may be unsanctionable. Confining the disciplinary process to clear abuses of
judicial power,
however, would not elimnate all neans of dealing with | ess abusive conduct.
Judges address
such conduct informally and collegially, and the President and Senate try to
ensure that judicial
nom nees possess the appropriate tenpernent to serve as life-tenured federa
judges. Although
such efforts may be inperfect, it seens far wiser to tolerate sone
i nappropriate judicial conduct

than to risk chilling appropriate judicial conduct throughout the federa
judiciary.
Wth these principles in mnd, | return to the facts of this
case.
IV

Several incidents described in the Council's Report, such as
t he epi sode ny col | eagues recount, e.g., Maj. Op. at 24, are so
extreme and clearly abusive that, as the Special Conmttee
concl udes in one instance, they speak for thenselves. See
Report at 23 ("No nore need be said with regard to this
incident."); see also, e.g., id. at 26-30 (describing Judge
McBryde's sanctioning the entire Federal Public Defender's
O fice because a single attorney could not be reached for
forty-five mnutes due to a m sunderstanding); id. at 51-55
(describing Judge McBryde's berating an Assistant United
States Attorney and holding himin contenpt of court because
a secretary had trouble connecting all of the parties to a
conference call); id. at 55-59 (describing Judge McBryde's
jailing an Assistant Public Defender who refused to answer a
guestion he believed m ght conpronise attorney-client privi-
lege); 1id. at 60-65 (describing Judge McBryde's renoving a
state court judge from McBryde's chanbers without inquiring
why the state court judge was there). Had the Counci
restricted its report to incidents like these, | would have no
trouble rejecting Judge McBryde's as-applied challenge, for
no reasonabl e judge woul d t hink behavior |like this appropri-
ate.

Not all of the conduct described in the Report, however,
falls so clearly outside the bounds of appropriate judicial
behavior. The Report's main deficiency is that it never
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adequat el y expl ai ns how such apparently | ess abusive con-
duct--ranging fromthe "cat-and-nmouse" conment to accusa-

tions of lawyer bad faith to Judge McBryde's trial practice

rul es--anounts to a clear abuse, or in sonme instances even an
abuse at all, of judicial power. The Report itself acknow -
edges that at |east one incident was "fairly trivial," but
suggests that "along with other incidents"” it was "illustrative
of a pattern of conduct."” Id. at 23. | recognize that trivia
conduct that would not be abusive if it happened once m ght
beconme so if repeated consistently over tinme. | also under-
stand that intra-judicial discipline nmay be an inportant neans
of addressing patterns of behavior that cannot be corrected

t hrough i nformal nechani snms or appellate review. See id. at
122; Carol Rieger, The Judicial Councils Reform and Judi -

cial Conduct and Disability Act: WIIl Judges Judge Judges?,

37 Enory L.J. 45, 78-80 (1988). That said, it is not at all clear
to ne that the nore trivial incidents the Report descri bes,
even if they occurred persistently, anounted to abuses of
judicial power. For exanple, | think it not at all obvious that
a judge who consistently enpl oyed phrases |ike "cat-and-

nmouse approach to discovery,” had difficult relations with

col | eagues, or was "not always solicitous of his fell ow judges
needs or feelings" in the use of courtroons, would be guilty of
abusing his judicial power. Although I understand the Com
mttee's desire to include a sufficient nunber of incidents to
establish patterns of conduct, because | think that judicial

di scipline must not interfere with judicial independence, the
Committee should have restricted its Report to incidents that,
if occurring repeatedly, would represent clear abuses of judi-
cial power. As it stands, the Report |eaves uncl ear whether
the patterns fornmed by these nore trivial incidents were at

all abusive, let alone clearly abusive. |If they were abusive,
the Conmttee failed to explain why. The Report thus |eaves
open the possibility that Judge McBryde was sanctioned in

part for legitimte judicial behavior. And absent an expl ana-
tion of how such conduct constitutes a clear abuse of judicial
power, inposing sanctions based on this record risks chilling

| egitimate conduct by other judges.
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In the second category of incidents presented in the Re-
port--those invol ving conduct that, although nore clearly
bordering on the abusive, mght nonethel ess be entirely ap-
propriate under sone circunstances, see supra at 5--1 think
the Conmttee simlarly failed to explain adequately what
made Judge McBryde's conduct clearly abusive, and thus
sanctionable. Consider, for exanple, the Report's description
of instances in which Judge McBryde accused attorneys of
bad faith. According to the Report, these incidents forma
pattern that reveals Judge McBryde's "proclivity to question
the integrity of attorneys appearing before him" Report at
124. Yet the Conmittee fails to establish that these inci-
dents, taken together, were clearly abusive. Mich of the
Report's discussion sinply recounts that on several occasions
Judge McBryde "exhibited distrust of attorneys' notives" and
"often directly accus[ed] themof |lying or conspiring to de-
ceive him" 1d. at 124-25. This in itself is unremarkable,
since evaluating attorney good faith is one of a trial judge's
functions.

The Report does suggest, however, that what sets these
i ncidents apart is that Judge McBryde's suspicions were
"unfounded,"” id. at 150, and that the Judge had "refus[ed] to
take sinmple steps to verify whether or not his suspicion of bad
faith on the part of others [was] justifiable.” 1d. at 126. |
agree that a pattern of consistent, unfounded accusations of
bad faith m ght well represent a clear, sanctionabl e abuse of
judicial power. In explaining why these accusations were
"unf ounded"” or otherw se problematic, however, the Commit-
tee gives little or no weight to how things would have | ooked
to an objectively reasonable judge in Judge McBryde's posi-
tion. 1In one case, for exanple, the Report states that "[we
believe [that an attorney accused of bad faith] told the Special
Committee the truth" when he testified that he had not Iied
to Judge McBryde, Report at 17 n.4; vyet the Report never
explicitly says whet her Judge McBryde hinself |acked any
reasonabl e basis for believing the | awer was deceiving him
Li kewi se, when describing the Torres incident, the Report
criticizes Judge McBryde's treatment of the clerk of the court
wi t hout consi dering whet her the Judge had a reasonabl e
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basis for thinking the clerk's conduct verged on contenpt.

See id. at 72-78; «cf. In re MBryde, 117 F.3d 208, 219 (5th
Cr. 1997) ("Judge McBryde's understandi ng of the factual

basis for suspecting that C erk Doherty was on the verge of
contenmpt was simlarly within the bounds of reason."). How
can conduct anmount to a clear abuse of judicial power unless

t hat conduct seened abusive to an objectively reasonabl e
judge? Put differently, it seens absurd to say that conduct is
clearly abusive if a reasonabl e judge under the circunstances
woul d have thought it appropriate.

The Report's discussion of the manner in which Judge
McBryde enforces his trial rules is simlarly flawed. | agree
that if a judge "inposes unduly stringent rules on advocates
and enforces these rules in an often harsh manner,"” and if as
aresult those rules "so restrict cross-exam nation that they
i npede the effective adm nistration of justice,” that conduct
shoul d be sanctionable. Report at 116. Yet the Report's
description of Judge McBryde's rules and their enforcenent
i ncl udes many phrases and characterizations that enconpass
perfectly legitimate trial practices: Judge MBryde's cases
are "replete with [the Judge's] constant adnoni shments to
counsel to nove on to sonmething else; not to allude to a
stipulated fact; and orders to (or threats to order) |lawers to

sit down during openi ngs of the exam nation of w tnesses," id.
at 110; "Judge McBryde ultimately uses the threat of con-
tenpt and sarcasmto enforce his rules,” id. at 111; "[t]he

Conmi ttee heard numerous additional exanples of Judge
McBryde's interrupting a | awer during the questioning of a

wi tness or conduct of the trial to enforce one or nore of his
rules, sometinmes in a harsh, threatening, or sarcastic man-
ner," id. at 113. To be sure, the Report also states that the
Committee was "fully cognizant of the notion that a trial

j udge shoul d be afforded broad di scretion to nmanage and
conduct trials,” and that Judge McBryde's "extrene and

unduly restrictive rules" and manner of enforcenment were
"different not only in degree but also in kind fromthe w de
array of acceptable trial managenent rules.” 1d. at 121-22.
But sinply stating this concl usion provides insufficient guid-
ance about why in Judge McBryde's case "adnoni shnents to
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counsel to nove on," "the threat of contenpt and sarcasm" or
ot her routine conduct amounted to a cl ear abuse of judicial
power. Because this section of the Report contains too much
general |anguage that coul d describe any judge's appropriate
courtroom conduct, resting sanctions on these descriptions
could chill the legitimte exercise of judicial power.

The Council failed in other ways to take sufficient account
of the Report's chilling effect. 1In its discussions of Judge
McBryde's accusations of attorney bad faith, for exanple, the
Report never acknow edges that judges nmust often assess
attorney good faith, or that it is not necessarily out of order
for a judge to attenpt to send a nmessage to an entire office
that has given himproblens in the past. See Bonds v.
District of Colunbia, 93 F.3d 801, 805 n.7 (D.C. Gr. 1996)
("If they [the District's counsel] don't show, you proceed
without them [If the witnesses don't show, I'Il hold themin
contenpt. That's the only way | can deal with the District of
Col unbi a Governnent these days.") (quoting trial transcript).
Nor does the Report sufficiently acknow edge that district
judges need a reasonable margin of error in making findings
of bad faith, especially when presiding over tense trials
calling for quick decisions to control the behavior of aggres-
sive lawers. Nor, finally, does the Report recognize that
assessnments of attorney bad faith are not necessarily abusive
even if later set aside on appeal. See Report at 14-15 ("The
Fifth Grcuit ... noted that there was no evi dence of bad
faith on the [accused party's] part."). To avoid chilling
appropriate judicial conduct, |I think the Commttee should
have expl ai ned nore thoroughly and nore explicitly how
Judge McBryde's behavior differed from perm ssible exercis-
es of judicial power.

The Council's insensitivity to the potentially chilling effect
of its Report is |ikew se apparent in its discussion of the
i npact Judge McBryde's behavi or had on others. Describing
the effect of Judge McBryde's enforcenent of his trial rules
upon the adversarial process, as well as the inpact of the
Judge' s abusive treatnment of attorneys upon the Fort Wbrth
| egal community as a whole, the Committee often seens to
credit the views of witnesses who testified before it wthout
ever determ ning whet her those views represented what rea-
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sonabl e | awyers woul d have felt in simlar circunstances.
The Report explains, for exanple, that the prosecutor Judge
McBryde accused of using a "cat-and-nouse approach to

di scovery" left legal practice in part as a result of that
incident, quoting at length the attorney's expl anati on of why
the threat of Judge McBryde's treatnent led himto | eave his
job. See Report at 51. Simlarly, the Report cites the
testimony of numerous | awyers who stated that they felt
oppressed, harassed, afraid to ask questions, and generally
unable to function effectively in Judge McBryde's courtroom
See id. at 116-21, 132-37.

| agree that a judge whose harsh managenent of trials
makes it inpossible for |lawers to practice in front of him
creates a serious problem | also understand that proving
that a judge had such an effect requires testinony from
| awyers who practice before the judge. But in exam ning the
testimony of such |l awers, the Committee should have at-
tenpted to discern not sinply whether Judge McBryde had a
di sruptive effect on the Fort Worth [ egal community, but also
whet her his conduct would clearly prejudice the ability of
reasonably resilient and thick-skinned | awers to present
their cases effectively.

In sum | have no doubt that several of Judge MBryde's
actions were clearly sanctionable: they were flagrant abuses
of judicial power. 1In its understandable desire to be thor-
ough, however, the Commttee included in its Report many
actions and incidents which either seemto be entirely appro-
priate or involve conduct that m ght have been appropriate
under sone circunstances. | understand that even actions
whi ch are not obviously and flagrantly abusive on their face
can be abusive either in context or as part of a pattern
Because of the fundanental inportance of judicial indepen-
dence and the risk that sanctions could punish or chill legiti-
mat e judi ci al behavior, however, | think that sanctioning such
conduct requires judicial councils to explain precisely how and
why it rises to the level of a clear abuse of judicial power.
Here, the Comrittee's Report falls far short of this standard.
I would therefore have remanded the case to the Council with
instructions to limt its Report to evidence that, when viewed
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obj ectively, denpbnstrates a pattern of conduct that anounts

to a clear abuse of judicial power, or a pattern of conduct
clearly prejudicial to the adversarial process, and then in
[ight of this sharpened record, to re-evaluate the appropriate-
ness of the sanctions and to inpose those sanctions deened
necessary to deter future m sconduct by Judge MBryde and

ot her judges and to preserve the reputation and integrity of
the federal judiciary.

V

Because ny col | eagues recogni ze that Judge MBryde's
chal l enge to the reprimand i s not noot, the substance of the
foregoing analysis is largely unaffected by their view that his
chal l enge to the suspensions is noot. But because under ny
col | eagues’ theory of nopotness, a judge suspended for only a
few years but not reprinmanded woul d never be able to
chal | enge the suspension, | respectfully register ny disagree-
ment with this aspect of the court's opinion. In ny view,
Judge McBryde's challenge to his suspensions is not noot for
two i ndependent reasons. First, the suspensions--which re-
mai n published on the Fifth's Grcuit's web site, see
http://ww. ca5. uscourts. gov/ ntbryde/ council . htm (last visited
Sept. 6, 2001)--give rise to ongoing stigmatic and reputationa
injury at |least as serious as that of the reprimnd. Second,
Judge McBryde raises an issue that seens "capable of repeti-
tion yet evading review. " Winstein v. Bradford, 423 U S
147, 149 (1975). Although this court's opinion puts Judge
McBryde on notice that his peers can constitutionally sanction
himfor sone inappropriate in-court conduct, see Maj. Op. at
25, the opinion | eaves uncl ear precisely what kind of conduct
woul d trigger sanctions. The court never decides whether it
was constitutional for the Judicial Council to have sanctioned
Judge McBryde for the conduct described in the Report, and
I do not think informng Judge McBryde in the abstract that
he must give his colleagues at least a "nodicumof civility and
respect," id., provides much guidance about what kind of
conduct is constitutionally sanctionable. Thus, even assum ng
t hat Judge McBryde accepts the court's conclusion that his
peers can punish himfor some in-court conduct, he will not
know whether it is constitutional for his peers to sanction him
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for behavior like that described in the Report. See Report at
59 (stating that Judge McBryde believed his incarceration of

a lawyer for refusal to answer a question was "appropriate
under the circunstances"); id. 63-64 (quoting transcript of
Conmi ttee hearing suggesting that Judge MBryde thought

it was appropriate under the circunstances to have a state
court judge renoved from his chanbers w thout asking the
state judge why he had come to see Judge McBryde). G ven
this uncertainty, and given Judge MBryde's aggressive judi-
cial style, there is anple reason to suspect that his behavior
m ght agai n provoke sanctions.
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