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Thaddeus Holt argued the case for appellees. Wth himon
the brief were Dennis G ngold, Keith Harper and Lorna K
Babby.

Before: WIlians, Sentelle and Rogers, Circuit Judges.
pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: This case involves a class action
suit by beneficiaries of Individual I|Indian Mney ("Il M) trust
accounts against Interior Secretary Gale A. Norton and ot her
federal officials who serve, in their official capacities, as
trust ee-del egates on behalf of the federal government. [1I1M
trust beneficiaries filed suit alleging breach of fiduciary
duties. Specifically, plaintiffs sought a declaratory judgnent
delineating appellants' trust obligations to I Mtrust benefi-
ciaries and injunctive relief to ensure that such trust obli-
gations are carried out. After a lengthy trial, the district
court concluded that the federal government and its officers
have been derelict in their duties, and issued a renmand to the
Interior and Treasury Departnments so that appellants could
di scharge their fiduciary obligations. The district court fur-
ther retained jurisdiction and ordered appellants to file quar-
terly reports detailing steps taken in fulfillment of their
duties. Al though the decision did not resolve every issue
rai sed by plaintiffs, the district court certified the order for
i nterlocutory appeal

Appel | ants challenge the district court's delineation of their
trust obligations and assert that the district court exceeded
its authority in ordering equitable relief for plaintiffs. W
find that the district court had before it anple evidence to
support its finding of ongoing material breaches of appellants
fiduciary obligations. Notw thstanding the fact that appel -
| ants have taken significant steps towards the di scharge of
the federal governnent's fiduciary obligations, appellants
clearly have yet to fulfill their trust duties. The relief
ordered was well within the district court's equitable powers.
VWile we order the district court to nodify the characteriza-
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tion of sonme of its findings, we generally affirmits judgnent
and order.

| . Background

The federal governnment has substantial trust responsibili-
ties toward Native Americans. This is undeniable. Such
duties are grounded in the very nature of the government-
Indian relationship. "[A] fiduciary relationship necessarily
ari ses when the Governnent assunes ... elaborate control
over forests and property belonging to Indians."” United
States v. Mtchell ("Mtchell 11"), 463 U S 206, 225 (1983). It
is equally clear that the federal government has failed tine
and again to discharge its fiduciary duties. Here, there is no
di spute that appellants, as trustee-del egates of the federa
government, have failed to discharge fully their fiduciary
obligations. The issue we confront is whether the district
court properly delineated the contours of the obligations owed
by the Interior Secretary, Treasury Secretary and ot her
officials, and whether such officials have been so derelict in
their obligations to justify the relief ordered by the district
court.

A The Governnent -1 ndi an Trust Rel ationship

The federal government-Ilndian trust relationship dates
back over a century. The trusts at issue here were created
over one hundred years ago through an act of Congress, and
have been m smanaged nearly as long. To appreciate truly
the nature and extent of the governnent's responsibilities,
and appellants' failure to discharge them it is necessary to
review the history of the governnment-Indian trust relation-
shi p.

Since the founding of this nation, the United States' rela-
tionship with the Indian tribes has been contentious and
tragic. Anerica's expansionist inpulse inits formative years
led to the renoval and relocation of many tribes, often by
treaty but also by force. See, e.g., Cherokee Nation v.
Ceorgia, 30 U S. (5 Pet.) 1 (1831). Oficial policy sought to
encourage westward migration of Indian tribes by offering to
exchange unsettled lands in the Wst for Indian land in the
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East. See, e.g., The Indian Renpval Act of 1830, ch
CXLMI'Il, 4 Stat. 411. Unofficial policy encouraged the forc-
i ble dislocation of Indian tribes.

In the second half of the nineteenth century, the policy of
rel ocati on was replaced with one of assimlation. At that tine
t he federal governnment began to divide Indian [ands into
i ndi vi dual parcels, taking |lands that had been set aside for
Indian tribes and allotting themto individual tribe nmenbers.
See Felix S. Cohen, Handbook of Federal |ndian Law 98
(1982 ed.). "The objectives of allotnment were sinple and
clear cut: to extinguish tribal sovereignty, erase reservation
boundari es, and force assinilation of Indians into the society
at large."” Yakima v. Yakima Indian Nation, 502 U S. 251
254 (1992); see also Miuscogee (Creek) Nation v. Hodel, 851
F.2d 1439, 1441 (D.C. Cir. 1988) ("Allotnment was justified as a
means of acconplishing the then current policy of assimla-
tion."). Once tribal lands were allotted in fee to individua
I ndi ans, white settlers could purchase the |Iands for settle-
ment. Allottees, by divorcing thenselves fromthe triba
estate, al so becane subject to federal and state jurisdiction on
the sane terns as other citizens.

This assinilationist policy began with individually negoti at -
ed treaties and was eventually enacted into federal law with
passage of the General Allotnent Act of 1887, al so known as
the "Dawes Act,"” ch. 119, 24 Stat. 388 (as anmended at 25
US. C s 331 et seq.). Under the General Allotnent Act,
beneficial title of the allotted |ands vested in the United
States as trustee for individual Indians. The trust was to |ast
for 25 years or nore, at which point a fee patent would issue
to the individual Indian allottee. During the trust period,

i ndi vi dual accounts were to be set up for each Indian with a
stake in the allotted [ ands, and the | ands woul d be managed

for the benefit of the individual allottees. |ndians could not
sell, |lease, or otherw se burden their allotted | ands w t hout
government approval. \Were tribes resisted allotnent, it

could be inposed. See Act of June 28, 1898, ch. 517, 30 Stat.
495 ("Curtis Act"). \While the Dawes Act may not have

achieved assimlation, it did result in the wi despread transfer
of land fromlIndians to white settlers. As the district court
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found, from 1887 to 1934, an estinmated 90 million acres,
accounting for approximately two-thirds of all Indian |Iands,
left Indian ownership. Cobell v. Babbitt, 91 F. Supp. 2d 1, 8
(D.D.C. 1999) ("Cobell V').

Al lotnent of tribal |ands ceased with enactnent of the
I ndi an Reorgani zati on Act of 1934 ("IRA"), 48 Stat. 984
(codified as anended at 25 U.S.C. s 461 et seq.). Lands
already allotted remai ned so, but the I RA provided that
unal l otted surplus Indian [ ands would be returned to triba
ownership. 25 U S.C. s 463. Rather than undo the assiml a-
tionist allotment polices, the 1934 Act extended the trust
period for allotted |lands indefinitely. I1d. s 462. The federa
government retained control of |lands already allotted but not
yet fee-patented, and thereby retained its fiduciary obli-
gations to adm nister the trust |lands and funds arising there-
fromfor the benefit of individual |ndian beneficiaries. These
| ands formthe basis for the Individual |ndian Money ("IIM)
accounts that are at the heart of this case.

After passage of the IRA, federal Indian policy changed yet
again. In the 1950s, Congress adopted a "termnation poli -
cy," whereby it sought to release Indian tribes fromfedera
supervision and term nate the governnent-1ndian rel ati on-
ship. As Assistant Interior Secretary Cover testified at trial
the policy was "specifically" ained at "severing ... the trust
relationship."” Cobell V, 91 F. Supp. 2d at 8. |In some cases,
the U S. withdrew recognition of Indian tribes altogether
Id. at 9.

The term nation policy was no nore successful than earlier
assimlation efforts, and was soon replaced with the current
policy of "self-determ nation and sel f-governance.” 1d. at 9.
In 1975 Congress enacted the Indian Self-Determnation and
Educati on Assistance Act, Pub. L. No. 93-638, 88 Stat. 2203
(1975), which, anmong ot her things, authorizes tribes to as-
sume some of the managenment functions currently inposed
on the Bureau of Indian Affairs ("BIA") and Ofice of Trust
Fund Managenment. In particular, a tribe may contract with
Bl A to nmanage trust accounts, including IIMaccounts, for
the tribe or its nmenbers. Such contracts nust be approved
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unl ess BIA determnes that the tribe |acks the accounting or
managenent capabilities to fulfill the contract. See Cobell V,
91 F. Supp. 2d at 9. \Were such capacity is lacking, BIAis
to assist tribes in devel oping the necessary capabilities to

manage |1 M accounts thenselves. See id. |In sum because
of BIA's own fiduciary obligations to Il Mtrust beneficiaries,
it must ensure that a tribe can fulfill the fiduciary obligations

attendant to trust managenent before transferring control
B. Federal 11 M Trust Responsibilities

Because the United States holds IIMlands in trust for
i ndi vidual 1ndian beneficiaries, it assumes the fiduciary obli-
gations of a trustee. " '[Where the Federal Government
takes on or has control or supervision over tribal nonies or
properties, the fiduciary relationship normally exists with
respect to such nmonies or properties (unless Congress has
provi ded ot herw se) even though nothing is said expressly in
t he authorizing or underlying statute (or other fundanenta
docunent) about a trust fund, or a trust or fiduciary connec-
tion." " United States v. Mtchell ("Mtchell 11"), 463 U. S
206, 225 (1983) (quoting Navajo Tribe of Indians v. United
States, 224 C. d. 171, 183 (1980)). As a result of allotnent,
i ndi vi dual Indians becane beneficiaries of the trust |ands, but
lost the right to sell, |ease, or burden the property without
the federal governnent's approval. The federal governnent
al so probates estates related to Indian trust |ands and re-
ceives and distributes incone fromthe [ease of allotted |ands.
I ncome generated fromthe trust lands is to be paid to the
i ndi vi dual beneficiaries.

Under current law, the Secretary of the Interior and the
Secretary of the Treasury are the designated trustee-
del egates for the IIMtrust. Each Secretary, or his desig-
nates, has specific fiduciary responsibilities that nust be
fulfilled lest the United States breach its fiduciary obligations.
Several governnental agencies have specific trust obligations.
These include, anong others, BIA Ofice of Trust Funds
Managenent ("OTIFM'), and Ofice of the Special Trustee
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("OST*). (Their responsibilities are extensively detailed in
t he decision below. See Cobell V, 91 F. Supp. 2d at 9-12.)

BIA is responsible for trust |and managenent, including
t he approval of |eases and | and transfers, and incone coll ec-
tion. See id. at 9. As noted above, BIAis also required to
contract with qualifying tribes for the managenent of 11 M
accounts. OIFM with the assistance of the Treasury De-
partment, deposits IIMIland revenues, maintains the individu-
al 1l Maccounts, and ensures that noney is distributed to
1 Maccount hol ders or special deposit accounts where noney
cannot be distributed to the individual account holder. OST,
created in 1994 by the Indian Trust Fund Managenent
Ref orm Act, oversees IIMtrust reformefforts. 25 U S.C
ss 4042-43.

VWile the Interior Departnment is responsible for executing
nost of the federal government's trust duties, the Treasury
Department has substantial trust responsibilities as well. In
particul ar, Treasury holds and invests Il Mfunds at the
Interior Department's direction and provides accounting and
fi nanci al managenent services. See Cobell V, 91 F. Supp. 2d
at 11. The Treasury Departnment maintains only a single
"Il Maccount™ for all Il Mfunds, rather than individuated
accounts for each individual 1IMbeneficiary, |eaving the
mai nt enance of individualized accounting records to OTFM
OTFM rel i es upon the Treasury Departnent's accounting
records to reconcile its own IIMrecords. O note, when
OTFM i ssues a check to an IIMtrust beneficiary, the anmpunt
is deducted fromthe rel evant fund, even though the noney
remains in the Treasury's general account. Thus, the IIM
beneficiary | oses any interest that would be accrued between
i ssuance and cashing of the check. The district court found
that while "this tine | apse may be short in the private sector
it can be nuch longer in the I Mtrust context because
OTFM of ten has incorrect addresses for the recipients.” 1d.
at 12.

The federal governnment does not know the preci se nunber
of IIMtrust accounts that it is to adm nister and protect. At
present, the Interior Departnent's system contains over
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300, 000 accounts covering an estimated 11 million acres, but
the Departnment is unsure whether this is the proper numnber

of accounts. See id. at 10.1 Plaintiffs claimthat the actua
nunber of accounts is far higher, exceeding 500, 000 trust
accounts. See id.

Not only does the Interior Departnent not know the
proper number of accounts, it does not know the proper
bal ances for each Il M account, nor does Interior have suffi-
cient records to determine the value of Il Maccounts. As the
district court found, "[a]lthough the United States freely
gives out 'balances' to plaintiffs, it admts that currently these
bal ances cannot be supported by adequate transactional docu-
mentation.” 1d. Current account reconciliation procedures
are insufficient to ensure that existing account records, re-
ported account bal ances, or paynents to ||l M beneficiaries are
accurate. As the Interior Secretary testified at trial, the
Department is presently unable to render an accounting for a
majority of the IIMtrust beneficiaries. Trial Transcript at
3762. As a result, the governnent regularly issues paynents
to trust beneficiaries "in erroneous anounts--from unrecon-
ciled accounts--sone of which are known to have incorrect
bal ances." Cobell V, 91 F. Supp. 2d at 6. Thus, the district
court concluded, and the government does not deny, that "[i]t
is entirely possible that tens of thousands of I1Mtrust
beneficiaries should be receiving different anounts of non-
ey--their own noney--than they do today. Perhaps not.
But no one can say...." Id.

C. The I ndian Trust Fund Management Reform Act
("1994 Act")

Concern over federal m smanagenent of the IIMtrust
funds is not new. The CGeneral Accounting Ofice, Interior
Department | nspector General, and Ofice of Managenent
and Budget, anong ot hers, have all condemed the m sman-
agenment of the Il Mtrust accounts over the past twenty
years. See, e.g., US. General Accounting Ofice, Financial
Managenent: BI A s Managenent of the Indian Trust Funds,

Page 8 of 46
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GAOQ' T- Al MD-93-4 (1993); U. S. Ceneral Accounting Ofice,

Fi nanci al Managenment: Status of BIA's Efforts to Reconcile

I ndi an Trust Fund Accounts and | npl ement Managenent

| mprovenents, GAQ T- Al MD-94-99 (1994); M splaced Trust:

The Bureau of Indian Affairs' M smanagenent of the Indian
Trust Fund, H R Rep. No. 102-499, at 2-3 (1992) (citing
critiques of IIMtrust managenent by Interior Departnent

IG OWB, and others). Tinme and again Interior Departnent
officials pledged to address these concerns. Yet, as Interior
officials readily acknow edge, there has been little progress at
reform ng the managenent of I1Mtrust accounts. See Cobel

V, 91 F. Supp. 2d at 32-33 (citing Interior Departnment's
factual stipulations); Trial Transcript at 3768 (testinony of
Interior Secretary Bruce Babbitt acknow edging that "[t]he
fiduciary obligation of the United States governnent is not
being fulfilled").

Begi nning in 1988, Congress hel d oversi ght hearings on
Interior's managenment of the Indian trust accounts. These
hearings led to a report, Msplaced Trust: The Bureau of
Indian Affairs' M smanagenent of the Indian Trust Fund,

H R Rep. No. 102-499 (1992) [hereinafter "M splaced Trust"],
whi ch harshly criticized the Interior Departnent's m shan-
dling of the trust accounts. Consistent with prior analyses,
the report found, "significant, habitual problems in BIA s
ability to fully and accurately account for trust fund noneys,
to properly discharge its fiduciary responsibilities, and to
prudently nmanage the trust funds.” Id. at 2. |Interior's
persistent failure to nmeet its obligations |ed the congressiona
i nvestigators to conclude that top officials "have utterly failed
to grasp the human inpact of its financial managenment of the
Indian trust fund." 1d. at 5. To address these concerns,
Interior conm ssioned an i ndependent study which deter-

m ned that reconciling the IIMtrust accounts could cost over
$200 mllion. See Cobell V, 91 F. Supp. 2d at 13. Yet "[e]ven
t hat expenditure woul d have yielded only a "reconciliation' of
approxi mately eighty-five percent reliability.” 1d. Once
again the Interior Departnent pledged reforns; once again
there was little inprovenent
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In 1994, Congress enacted the Indian Trust Fund Manage-
ment Reform Act ("1994 Act"), Pub. L. No. 103-412 (1994).
This | aw recogni zed the federal government's preexisting
trust responsibilities.2 It further identified sone of the Inte-
rior Secretary's duties to ensure "proper discharge of the
trust responsibilities of the United States.”" 25 U S.C
s 162a(d). These "include (but are not limted to) the foll ow
ing":

t "Provi di ng adequate systens for accounting for and
reporting trust fund bal ances";

t "Provi di ng adequate controls over receipts and dis-
bursements”;

t "Providing periodic, tinmely reconciliations to assure
t he accuracy of accounts”;

t "Preparing and supplying ... periodic statenents of
... account performance" and bal ances to account
hol ders; and

t "Establishing consistent, witten policies and proce-
dures for trust fund managenent and accounting."

I d.

There is no dispute that the federal governnment owes |1 M
beneficiaries--the plaintiffs/appellees--these duties. The dis-
trict court so found and the Interior Department conceded as
much at trial. See, e.g., Cobell V, 91 F. Supp. 2d at 32-33.
VWile arguing that plaintiffs' clainms should be eval uated on
the basis of what is contained in the Act alone, the Interior
Departnent did not dispute that these duties "nust be inter-
preted in |ight of the common |aw of trusts and the United
States' Indian policy.” 1d. at 33. Mbdst significantly, the
Interior Department stipulated that many of the duties owed
under the 1994 Act were not being fulfilled. See id. (listing
Interior Department stipulations). |In other words, the feder-

2 That the | aw recogni zed, rather than created, the governnent's
[IMtrust duties is clear fromthe Act's text and structure. |ndeed,
Title | of the Act is titled "Recognition of Trust Responsibility.”

al governnent readily acknow edges that it is in breach of at
| east some of the fiduciary duties owed to Il M beneficiaries.

The O fice of the Special Trustee & the Hi gh Level Inple-
nmentation Pl an

The 1994 Act created the Ofice of the Special Trustee for
American Indians ("OST") "to provide for nore effective
managenment of, and accountability for the proper discharge
of, the Secretary's trust responsibilities" and ensure proper
reform neasures are inplenented. 25 U S.C. s 404(1). The
Special Trustee ("ST") is a sub-cabinet |evel officer appointed
by the President and confirmed by the Senate who reports
directly to the Interior Secretary. 1d. s 4042(b). The ST is
required to devel op a "conprehensive strategic plan" for trust
managenent reform and an appropriate reformtinetable to
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ensure "proper and efficient discharge of the Secretary's

trust responsibilities.” 1d. s 4043(a)(1). The ST is also to
oversee a "fair an accurate accounting” of the trust accounts
and subnmit annual reports to Congress. 1d. s 4043(b)(2)(A)

and (f). Despite these responsibilities, the ST only has
"general oversight" responsibilities; decision-nmaking authori-
ty for I Mtrust managenent remains with the Secretary of

the Interior. 1d. s 4043(b)(1).

The first ST under the Act was Paul Homan. |In Apri
1997, Homan submitted a "strategic plan" to the Secretary
and Congress pursuant to the 1994 Act. Anong other things,
the plan called for the reorgani zation of Indian trust fund
managenent and the centralization of record-keeping,
changes that may have required | egislative authorization
The Interior Secretary opted to inplenent portions of the
strategi c plan, including the upgrade of conputer systens,
the cl ean-up of trust records, and the elimnation of process-
i ng backl ogs. The Secretary's plan, known as the H gh Level
| mpl enentation Plan ("HLIP"), was issued in July 1998. As
drafted, the HLIP consisted of twelve "subprojects" which
focus on ensuring the accuracy of information regarding the
[IMtrust accounts and devel opi ng uni form policies and pro-
cedures to guide trust managenment in the future. These
subproj ects included data cl eanup, clearing probate backl ogs,
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i mprovi ng records managenent, and establishing interna
controls to prevent future m snanagenent.

The HLIP is designed to overconme nunerous gaps and
deficiencies in the Interior Departnent's record-keeping and
trust nmanagenment. Those identified by the district court as
"central" to this case are the foll ow ng

t Dat a Cl eanup--The records upon which the govern-
ment nust rely to fulfill its trust duties are woefully
deficient. In particular, the Interior Departnent

does not have conplete or accurate information on
the identities or whereabouts of all trust beneficia-
ries, nor does the Departnent have conplete | and
title records. For instance, as of 1998, there were
over 46,000 IIMtrust accounts w thout current ad-
dresses for the beneficiary and over 123,000 ac-
counts wi thout a Social Security or Tax ldentifica-
tion nunber. To address these concerns, the HLIP
calls for the inventorying of existing docunents from
[IMtrust offices around the country and the recon-
ciliation of conflicting records. However, the trial
court found "no witten plan" to obtain "m ssing

i nformati on" necessary for conpiling conplete |and
title records. Cobell V, 91 F. Supp. 2d at 17.

t Pr obat e Backl og--The Bureau of Indian Affairs has
a probate backl og of approximately 12,000 cases,
some or all of which could affect the payments owed
to individual trust beneficiaries. There is currently
"no formal plan" to address this backlog. There is,
however, a "reinvention teant' that is to address
probate concerns and fractionated interests in |and.
I d.

t Apprai sal Program-The trial court found evidence
of an estimated 212,000 title defects. These defects
can i nmpact the processing of |eases which can, in
turn, inmpact the governnent's ability to render an
accounting for the trust beneficiaries. Under the
HLIP, the Interior Departnent plans to reduce the
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backl og, at least in part, "by re-defining when ap-
praisals are required as a matter of Interior policy."
Id. at 18.

t Conput er Systens--The Interior Departnment does
not have computer systens in place capable of track-
ing trust resources and rel evant data. The current
system known as the "l egacy" system is not capable
of performng this function. The HLIP calls for the
acquisition and inplenmentati on of two new conput er
systens to replace the | egacy system the Trust
Fund Accounting System ("TFAS") and the Trust
Asset and Accounting Managenment System
("TAAMS"). Id.

t Records Managenent--The Interior Departnment
acknow edges that adequate record-keeping is es-
sential if the Departnment is to fulfill its fiduciary ob-
ligations to the I Mtrust beneficiaries. Yet, as In-
terior stipulated at trial, the current record-keeping
systemis woefully inadequate. To address this con-
cern, the HLIP establishes a "records nanagenent
group” to develop a plan for transferring financial
records fromBIA to OST and nai ntai ning trust
records into the future. 1d. at 20-21.

Despite OST's substantial responsibilities, Congress did not
provide for funding of OST in the 1994 Act, nor has the
Interior Department sought funding for OST in its depart-
ment al budget requests sufficient to neet the ST's esti mated
costs. In January 1999, the Interior Secretary announced his
unil ateral reorganization of OST, pronpting Homan's resigna-
tion.3

3 Thomas Thonpson was acting ST at the tinme of trial. In
February 2000, then-President Cinton nom nated Thomas N Sl o-
naker for the position, who at the time of briefing was awaiting
Senate confirmation.
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There are al so trust managenent problens at the Treasury
Departnment. 1In response to plaintiff's charges, the Treasury
Department stipulated to the foll owi ng problens and rene-

di es:

t

t

Il egal Docunent Policies--The Treasury Depart -

Ti

ment regularly allows the destruction of documents
over six years and seven nonths old in conformty
with the National Archives and Records Adm nistra-
tion's docunent destruction schedule. At present,
no effort is made to ensure that IIMtrust records
ot her docunents that coul d be needed to conduct an
adequat e accounting are preserved. As a result,
[IMtrust records necessary for an accounting of th
trust accounts have been irretrievably lost. The
Treasury Departnment has agreed to devel op a rec-
ord retention schedule for trust docunents for the
purposes of this litigation and into the future.
23.

me Lapse in Fund Availability--There can be a

time | apse between the deposit of funds with the
Treasury Department and the investnment of those
funds by the Interior Departnment on behalf of |IM
trust beneficiaries. The Treasury Departnment has
agreed to facilitate i nvestnment when funds are ini-
tially deposited. 1d. at 22.

Lost Interest on Il M Checks--According to plain-
tiffs, some Il Mbeneficiaries |ose interest during the

del ay between the tinme a check is issued and when
that check can be presented for paynent. Treasury
has agreed to conduct a study of the alleged tine
| apse and resulting lost interest. I1d. at 22-23.

The Treasury Departnent further stipulated to the devel -
opnment of new systens and procedures that could potentially
the Departnent's fiduciary obligations. 1d. at 22.

ful fill
D.

District Court Proceedi ngs

On June 10, 1996, appellees filed this class-action suit

conpel

performance of trust obligations.” They alleged that
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the federal government's trustee-del egates, including the Sec-
retaries of the Interior and Treasury, breached the fiduciary
duties owed to plaintiffs by m smanaging the I1Mtrust

accounts. On February 4, 1997, the district court certified
the naned plaintiffs under Federal Rule of Cvil Procedure
23(b) (1) (A and (b)(2) as class representatives for all present
and former |1 M account beneficiaries. Cobell v. Babbitt (Co-
bell 1), 30 F. Supp. 2d 24, 28 (D.D.C. 1998). On May 5, 1998,
the district court bifurcated the case for trial. Phase | would
address "fixing the systeni or reform ng the managenent

and accounting of the IIMtrusts so as to neet the federa
government's fiduciary responsibilities. Phase Il will address
hi storical accounting of the accounts.

On Novenber 5, 1998, the district court rejected the gov-
ernment's nmotion to dismss and for summary judgnent.
The court found that the governnent waived sovereign i mmu-
nity pursuant to Section 702 of the Administrative Procedure
Act. Id. at 30-35. The court also dism ssed sonme of plaintiffs
clains for noney damages and held that the governnment's
fiduciary duties to IIMtrust beneficiaries were not mnisteri-
al in nature and therefore could not be conpell ed by manda-
mus. |d. at 35-36.

Later in 1998, the court held Interior Secretary Bruce
Babbitt, Treasury Secretary Robert Rubin, and Assistant
Interior Secretary Kevin Gover in contenpt of court for
failing to conmply with the court's production orders and
i nposed nmonetary sanctions. See Cobell v. Babbitt (" Cobel
I1"), 37 F. Supp. 2d 6 (D.D.C. 1999) (holding defendants in
contenmpt of court for failing to nmake good faith effort to
conmply with di scovery order); Cobell v. Babbitt ("Cobell V"),
188 F.R D. 122 (D.D.C. 1999) (awarding sanctions). As trust-
ee del egates these officials had a clear obligation to nmaintain
trust records and furnish such records to beneficiaries upon
request, yet they were unable to provide such records and
rel ated docunents to the court in response to an Order of
Production. See Cobell 11, 37 F. Supp. 2d at 23. The district
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court found that these officials had failed to make a good faith
effort to produce such information. |Indeed, the district court
found that the defendants "proposed a stipulated order to the
court and then imediately inproperly instructed their field
personnel on what docunents were required to be produced.”

Id. at 28. The egregious nature of this conduct was only
conpounded by the Treasury Departnent's contenporaneous
destruction of docunments potentially responsive to the court's
producti on order, and the failure of government officials "to
apprise the court or the plaintiffs of the defendants' unw || -

i ngness and self-inflicted inability to conply” with the produc-
tion orders. 1d. at 28, 31

On June 7, 1999, the district court denied the governnent's
nmotion for sunmmary judgnent on sone of the plaintiffs
clains. In addition, the court found that the federal govern-
ment waived its sovereign imunity against a suit for injunc-
tive and declaratory relief for the breach of trust duties. See
Cobel | v. Babbitt ("Cobell III1"), 52 F. Supp. 2d 11 (D.D.C
1999).

The court held a six-week trial on the Indians' clains, and
i ssued its opinion on Decenber 21, 1999. After satisfying
itself that it had jurisdiction over plaintiffs' clainms, the district
court found that the federal governnent had breached sone
of the fiduciary duties owed to plaintiffs. Anong the district
court's specific conclusions were:

t under the 1994 Act defendants nmust provide 1M
trust beneficiaries with "an accurate accounting of
all noney in the IIMtrust held in trust for the
benefit of plaintiffs, without regard to when the
funds were deposited,” Cobell V, 91 F. Supp. 2d at

58;
t under the 1994 Act defendants must "retrieve and
retain all information concerning the 1 Mtrust that

i s necessary to render an accurate accounting"” for
the trust beneficiaries, id.;

t the Interior Secretary and Assistant Secretary mnust
"establish witten policies and procedures" for: a)
"collecting fromoutside sources mssing information
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necessary to render an accurate accounting of the
[IMtrust”; b) "the retention of I1Mrelated trust
docunents necessary" for an accurate accounting; c)
"conput er and busi ness systens architecture neces-
sary" for an accurate accounting; and d) "the staff-
ing of trust managenent functions necessary" for an
accurate accounting, id.

t the Treasury Secretary owes |IIMtrust beneficiaries
"the statutory trust duty to retain Il Mtrust docu-
ment s" necessary for an accurate accounting, id.

The court further found that the defendants were in violation
of the above-nentioned fiduciary duties, ordered themto

conme into conpliance with their duties and renmanded the
required actions to the defendants for further proceedings
"not inconsistent” with the court's opinion. 1d. The court
rejected plaintiffs' plea for the appoi ntnent of a speci al
master to oversee the governnent's conpliance with its fidu-
ciary duties. 1d. at 49.

The court did not rule for the plaintiffs on all counts,
however. The court dism ssed their pure comon-|law clains
as well as those clains alleging obstruction of the Speci al
Trustee. 1d. at 28-31, 51-52. The court retained continuing
jurisdiction over the case for the next five years, during which
time the defendants are required to submit quarterly status
reports sunmarizing the government's progress in neeting
its fiduciary duties to the I Mtrust beneficiaries. Id. at 58-
59.

The court certified its order for interlocutory appeal under

28 U.S.C. s 1292(b) "[t]o the extent that the court's order is
not 'otherwi se appeal able.” " Cobell V, 91 F. Supp. 2d at 57.
The defendants appeal ed, alleging that the district court

i nproperly construed the nature and extent of the govern-

ment's fiduciary duties to IIMtrust beneficiaries. Specifical-
ly, appellants take issue with the district court's finding of
specific trust obligations, including a judicially enforceable
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duty to account, and the district court's conclusion that trust
ref ornms have been unlawfully withheld or unreasonably de-

| ayed. Further, appellants allege that the district court

| acked sufficient basis to award equitable relief and that the
relief awarded was unwarrant ed.

1. Jurisdiction
A Subj ect Matter Jurisdiction

Al t hough appel | ants have not renewed their jurisdictiona
chal l enge to plaintiffs' clainms, we nust assure oursel ves that
we have jurisdiction. Plaintiffs' clains allege breach of trust
obligations grounded in federal |law and plaintiffs seek en-
forcement of their federal rights. Plaintiffs' clainms thus
"arise under"” the laws of the United States, granting federa
court jurisdiction under 28 U S.C. s 1331. See, e.g., Robbins
v. Reagan, 780 F.2d 37, 43 (D.C. Gr. 1985); Association of
Nati onal Advertisers, Inc. v. FTC, 617 F.2d 611, 619 (D.C.

Cr. 1979).

B. Sovereign I munity

The federal governnent clained sovereign i munity bel ow,
but did not renew this claimon appeal. As the court bel ow
not ed, section 702 of the Admi nistrative Procedure Act waives
federal officials' sovereign inmmunity for actions "seeking re-
lief other than noney damages" involving a federal official's
action or failure to act. 5 U S C s 702. Insofar as the
plaintiffs seek specific injunctive and declaratory relief--and,
in particular, seek the accounting to which they are entitled--
t he governnment has waived its sovereign immunity under this
provision. See Bowen v. Massachusetts, 487 U. S. 879, 894-95
(1988). That plaintiffs rely upon comon | aw trust principles
in pursuit of their claimis immuaterial, as here they seek
specific relief other than noney danages, and federal courts
have jurisdiction to hear such clainms under the APA.

C. Fi nal Agency Action
VWet her there is a final agency action is also a jurisdiction-

al question. Wth a few exceptions, if there is no final agency
action, there is no basis for review of the governnent's
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decision or policy. One exception occurs where plaintiffs
claimthat a governmental action was unlawfully withheld or
unr easonabl y del ayed.

VWhen the district court rejected the government's notion
to dismss in Novenber 1998, it held that the HLIP itself

constitutes final agency action. Cobell 1, 30 F. Supp. 2d at 33.
Thi s concl usi on was based on a concessi on made by gover n-
ment counsel at oral argunent on the nmotion. Id. At trial

however, appellants argued that there was no final agency
action for the court to review Cobell V, 91 F. Supp. 2d at
35-36. Appellants' new position was that the HLIP was not a
final agency action because it was (and continues to be) a
"work in progress.” 1d. at 36. The court rejected this
argunent hol ding that the preexisting accounting system

used to adm nister the IIMtrust constituted a final agency

action capable of review Id.; see also Cobell I, 30 F. Supp
2d at 33-34. It is the existing system and not any proposed
reformor replacenment that "aggrieves plaintiffs today." Co-

bell V, 91 F. Supp. 2d at 36.

Al t hough the governnent does not press the issue, this
conclusion by the district court is questionable. Wile a
single step or nmeasure is reviewable, an on-goi ng program or
policy is not, in itself, a "final agency action" under the APA
See Lujan v. National WIdlife Federation, 497 U.S. 871, 890
(1990). A plaintiff "cannot seek whol esal e i nprovenent of [a]
program by court decree, rather than in the offices of the
Departnent or the halls of Congress, where progranmmatic
i nprovenents are normally nmade.” 1d. at 891

This is not to say that the district court |acked jurisdiction
to hear plaintiffs' clains, however. Were a federal court has
jurisdiction to hear challenges to an agency action it also has
jurisdiction over clainms of unreasonable delay. See Tel ecom
muni cati ons Research and Action Center v. FCC, 750 F.2d
70, 75 (D.C. Cir. 1984). As this court has noted in the past,
where "an agency i s under an unequi vocal statutory duty to
act, failure so to act constitutes, in effect, an affirmative act
that triggers 'final agency action' review" Sierra Cub v.

Thomas, 828 F.2d 783, 793 (D.C. Gr. 1987); see also Public
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Citizen Health Research Group v. Conm ssioner, 740 F.2d

21, 32 (D.C. Cr. 1984). Wre it otherw se, agencies could
effectively prevent judicial review of their policy determ na-
tions by sinply refusing to take final action

In the case at bar, it is clear that the federal governnent
has been under an obligation to discharge the fiduciary duties
owed to IIMtrust beneficiaries for decades. It is also clear
that refusing to hear plaintiffs' clains could unduly prejudice
their rights as trust beneficiaries. The district court's find-
i ngs of fact, largely unchall enged by the governnent, nmake
clear that insofar as the federal governnment owes trust
beneficiaries a duty to maintain records and provi de an
accounting, delaying review is tantanmount to denying revi ew
altogether. The district court further concluded that appel -
| ants' extensive delay in discharging their fiduciary duties was
unreasonable. In such circunstances, federal courts may
exercise jurisdiction to conpel agency action "unlawfully
wi t hhel d or unreasonably denied." 5 U S.C. s 706

Even assumi ng, as appellants argue, that the 1994 Act
effectively reset the clock for a finding of unreasonabl e del ay,
appel l ants' "reasonable time to discharge"” its fiduciary obli-
gations "has expired.” Cobell V, 91 F. Supp. 2d. at 48. The
district court's judgnment canme down over six years after
passage of the 1994 Act. During that tinme, deadlines were
m ssed, docunents destroyed, and, in the words of the district
court, appellants had yet to progress nuch beyond pl anting
the "seed" for discharging their fiduciary obligations. See id.
at 20. Courts owe substantial deference to agency preroga-
tives in fulfilling their legal obligations, especially where
Congress intervenes to address |ongstandi ng problens, as it
did with the 1994 Act. But this does not require courts to
turn a blind eye when government officials fail to discharge
their duties.

As a general rule, Section 706 of the APA "leaves in the
courts the discretion to deci de whet her agency delay is unrea-
sonabl e." Forest Cuardians v. Babbitt, 174 F.3d 1178, 1190
(10th Cir. 1999). The legal standard used to determ ne
whet her agency delay is unreasonable is a question of lawto
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be reviewed de novo by this court. However, the factua
findings that underlie that determ nation are only to be
overturned if the district court's findings are clearly errone-
ous.

For good reason, courts are reluctant to upset existing
agency priorities, unless the delay is "egregious." See Tele-
communi cati ons Research and Action Center, 750 F.2d at 79.

An agency's own tinetable for performing its duties in the
absence of a statutory deadline is due "considerable defer-
ence." Sierra Club v. Gorsuch, 715 F.2d 653, 658 (D.C. Cir.
1983). Moreover, "a finding that delay is unreasonabl e does
not, alone, justify judicial intervention.™ 1In re Barr Labs.,
Inc., 930 F.2d 72, 75 (D.C. Cr. 1991).4

In reviewi ng an unreasonabl e delay claim this court consid-
ers four factors:

First, "the court should ascertain the Iength of tine that
has el apsed since the agency cane under a duty to

act".... Second, "the reasonabl eness of the delay nust

be judged 'in the context of the statute' which authorizes
the agency's action."... Third, the court nust exani ne

t he consequences of the agency's delay.... Finally, the
court should give due consideration in the balance to

"any plea of adm nistrative error, admnistrative conve-

ni ence, practical difficulty in carrying out a legislative
mandate, or need to prioritize in the face of limted
resources.”

In re International Chem cal Wrkers Union, 958 F.2d 1144,
1149 (D.C. Cir. 1992) (citations omtted).

Considering the first two factors, it is beyond question that
t he governnment has delayed fulfilling its trust obligations for
many years. The district court specifically found that 1M
trust beneficiaries have been denied their rights--in particu-
lar their right to an accounting--for decades. See Cobell V,
91 F. Supp. 2d at 47 (noting that |IM beneficiaries have
waited "a century” for "an accurate accounting" which is the

4 But see Forest Quardians, 174 F.3d at 1191 ("once a court
deens agency del ay unreasonable, it nust conpel agency action.").

"nmost basic fiduciary duty"). That Congress enacted its own
renedi al statute to address this unconsci onabl e del ay does

not mtigate the egregious anount of tinme plaintiffs have

wai ted for, as discussed below, the 1994 Act is not the source

of plaintiffs' rights. Rather, it is designed to help rectify the
governnment's |longstanding failure. Gven the record before

it, the district court reasonably concl uded that absent court

i ntervention, discharge of the government's fiduciary obli-
gations may yet be far off.

Appel l ants note that the 1994 statute provides no deadlines
for the reforms at issue. Failure to provide a statutory
timetabl e may indicate that Congress sought to | eave the
timng of reformto agency discretion. But the lack of a
ti met abl e does not give governnent officials carte blanche to
ignore their legal obligations. This is particularly true where,
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as here, the act of outlining specific steps toward reform was
enact ed agai nst a background of agency del ay dating back
many years.

The district court noted that the consequences of further
agency del ay are potentially quite severe. Docunents neces-
sary for a proper accounting and reconciliation have been | ost
or destroyed, and the district court found little reason to
believe that this would change in the near future. "The
| onger defendants delay in creating the plans necessary to
render an accounting, the greater the chance that plaintiffs
wi || never receive an actual accounting of their own trust
nmoney." Cobell V, 91 F. Supp. 2d at 47. dven that many
plaintiffs rely upon their IIMtrust accounts for their financial
wel | -being, the injury fromdelay could cause irreparable
harmto plaintiffs' interests as IIMtrust beneficiaries. Thus
it seenms that "the interests at stake are not nerely economc
interests in [an admi nistrative schene], but personal interests
inlife and health.” Public Interest Health Research G oup v.
Auchter, 702 F.2d 1150, 1156 (D.C. Cr. 1983) (citation omt-
ted).

Concern for "adm nistrative conveni ence" certainly coun-
sels against interfering with the governnent's reformpriori-
ties. See Grand Canyon Air Tour Coalition v. FAA, 154
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F.3d 455, 476 (D.C. Cr. 1998) ("Although the APA gives

courts the authority to 'conpel agency action unlawfully

wi t hhel d or unreasonably del ayed,’ we are acutely aware of

the limts of our institutional conpetence in the highly techni-
cal area at issue in this case."(citations omtted)). Yet neither
a lack of sufficient funds nor adm nistrative conplexity, in
and of thenselves, justify extensive delay, nor can the gov-
ernment claimthat it has becone subject to unreasonabl e
expectations. Federal officials were aware of their fiduciary
obligations |ong before the passage of the 1994 Act-let al one
the initiation of this action-and yet little progress has been
made in discharging those duties. What little progress the
government has nade appears nore due to the litigation than
diligence in discharging its fiduciary obligations. See M s-

pl aced Trust H R Rep. No. 102-499, at 5 (noting that "the

only thing that seens to stinmulate a flurry of activity at the
Bureau [of Indian Affairs] is an inpending appearance ..

before a congressional comittee"). See also Cobell V, 91

F. Supp. 2d at 20 n.15 (noting that the "positive steps taken
by defendants toward bringing thenselves into conpliance

with the | aw' have "not cone easily"). For these reasons, we
find no basis for disturbing the district court's conclusion that
appel I ants unreasonably del ayed the di scharge of their fidu-
ciary obligations, nor for upsetting the district court's exer-
cise of jurisdiction under 5 U S.C. s 706 on this basis.

I1'l. D scussion

Appel |l ants contend that the district court erred in finding
that the Secretary of the Interior conmmtted "four statutory
breaches of IIMtrust duties ... that warrant prospective
relief.” Cobell V, 91 F. Supp. 2d at 40. They chal |l enge both
the district court's conclusions that specific measures were
requi red under the 1994 Act for the government to fulfill its
fiduciary obligations and its provision of prospective equitable
relief awarded. Specifically, the governnent argues that the
1994 Act does not require the creation of witten policies and
procedures covering the four areas identified by the district
court.
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To the extent that appellants contest the district court's
concl usi ons defining the federal government's fiduciary obli-
gations to IIMtrust beneficiaries, they raise questions of |aw
that we review de novo. Yet insofar as appellants chall enge
factual findings, we will uphold the district court unless its
findings are clearly erroneous. Such findings include the
district court's determ nati on whether the steps taken by
appel lants in recent years toward fulfilling their |egal obli-
gations have been sufficient, or whether there has been
unr easonabl e del ay in discharging the governnent's fiduciary
duti es.

Appl yi ng these standards, the government is incorrect to
the extent that it assunmes that the 1994 Act forns the basis
for its fiduciary obligations. The 1994 Act did not create
these obligations any nore than it created the IIMtrust
accounts. As noted above, the 1994 Act was a renedi al
statute designed to ensure nore diligent fulfillnment of the
governnment's obligations. It recognized and reaffirmed what
shoul d be beyond di spute--that the governnment has | ong-
standi ng and substantial trust obligations to Indians, particu-
larly to IIMtrust beneficiaries, not the [east of which is a
duty to account. Wiile the district court erred in character-
i zing some specific actions as material breaches that were
t hensel ves nerely indicia of appellants' breach, there is
anpl e evidence in the record to support the district court's
br oader concl usion that appellants' failure to take reasonabl e
steps toward the discharge of their trust obligations constitut-
ed a breach of their fiduciary duties. Once this conclusion
was reached, the district acted well within its power to
provi de nodest equitable relief, requiring appellants to do
little nore than devel op plans to ensure proper discharge of
their duties within a reasonable tinme. The district court did
not exceed its powers with this order, nor with its decision to
mai ntain jurisdiction over the case.

A The Trust Rel ationship
There is no doubt that the federal government has a | ong-

standing fiduciary obligation to Il Mtrust beneficiaries.
"[T]he law is 'well established that the Government in its
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dealings with Indian tribal property acts in a fiduciary capaci-
ty." " Lincoln v. Vigil, 508 U S. 182, 194 (1993) (quoting
United States v. Cherokee Nation of Cklahoma, 480 U.S. 700,

707 (1987)). In the leading case on Indian trust responsibili-
ties, United States v. Mtchell ("Mtchell 11"), the Suprene
Court was clear:

A fiduciary relationship necessarily arises when the CGov-
ernment assunes such el aborate control over forests and
property belonging to Indians. Al of the necessary

el ements of a common-law trust are present: a trustee
(the United States), a beneficiary (the Indian allottees),
and a trust corpus (Indian tinmber, |ands, and funds).

463 U S. 206, 225 (1983) (citing Restatenent (Second) of
Trusts s 2, cmt. h (1959)).

This rule operates as a presunption. See Loudner v.
United States, 108 F.3d 896, 900 (8th Gir. 1997) (" '[T]here is a
presunption that absent explicit |anguage to the contrary, al
funds held by the United States for Indian tribes are held in
trust.' " (quoting Rogers v. United States, 697 F.2d 886, 890
(9th Cir. 1983))). Therefore, courts correctly recogni ze a
trust relationship even where it is not explicitly laid out by
statute. Specifically, " 'where the Federal Government takes
on or has control or supervision over tribal nonies or proper-
ties, the fiduciary relationship normally exists with respect to
such noni es or properties (unless Congress has provided
ot herwi se) even though nothing is said expressly in the
aut hori zing or underlying statute (or other fundamental docu-
ment) about a trust fund, or a trust or fiduciary connection.'’
Mtchell 11, 463 U S. at 225 (quoting Navajo Tribe of Indians
v. United States, 224 Ct. d. 171, 183 (1980)).

It is no doubt true that "the government's fiduciary respon-
sibilities necessarily depend on the substantive |laws creating
those obligations.” Shoshone-Bannock Tribes v. Reno, 56
F.3d 1476, 1482 (D.C. CGr. 1995); see also Mtchell 11, 463
U S at 224 (the relevant statutes and regul ati ons "define the
contours of the United States' fiduciary responsibilities.");
National WIldlife Federation v. Andrus, 642 F.2d 589, 611
(D.C. Gr. 1980) ("[A] trust responsibility can only arise from
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a statute, treaty, or executive order." (citation onmtted)).
This does not nean that the failure to specify the precise
nature of the fiduciary obligation or to enunerate the trust-
ee's duties absolves the government of its responsibilities. It
is well understood that "[t]he extent of [a trustee's] duties
and powers is determned by the trust instrument and the
rules of law which are applicable.” Restatenent (Second) of
Trusts s 201, at 442 (1959). It is the nature of any instru-
ment that establishes a trust relationship that many of the
duties and powers are inplied therein. They arise fromthe
nature of the relationship established.

VWil e the governnent's obligations are rooted in and out -
lined by the relevant statutes and treaties, they are largely
defined in traditional equitable terns. "Were Congress
uses terms that have accunul ated settl ed neani ng under
either equity or the common law, a court mnust infer, unless
the statute otherw se dictates, that Congress neans to incor-
porate the established neaning of these ternms.” NLRB v.

Amax Coal Co., 453 U S. 322, 329 (1981). Courts "nust infer

t hat Congress intended to i npose on trustees traditiona

fiduciary duties unless Congress has unequi vocal |y expressed

an intent to the contrary.” 1d. at 330. Mich as the Suprene
Court has regularly turned to the Restatenment and ot her
authorities to construe trust responsibilities, it is appropriate
for the district court to consult simlar sources.

Despite the inposition of fiduciary duties, federal officials
retain a substantial anmount of discretion to order their priori-
ties. In Lincoln v. Vigil, for exanple, the Suprene Court
held that the governnent's fiduciary relationship with Indians
"could not limt" an agency's discretion "to reorder its priori-
ties" as anong beneficiaries. 508 U 'S. 182, 195 (1993). 1In
Lincoln, the Court rejected a challenge to the Indian Health
Service's decision to discontinue a health program for handi -
capped Indian children in one region of the country in order
to devote greater resources to a national program Nonet he-
| ess, the Secretary "cannot escape his role as trustee by
donning the mantle of administrator” to claimthat courts
must defer to his expertise and del egated authority. Jicaril-
| a Apache Tribe v. Supron Energy Corp., 728 F.2d 1555, 1567
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(10th Cir. 1984) (Seynmour, J., concurring in part and dissent-
ing in part), adopted as majority opinion as nodified en
banc, 782 F.2d 855 (10th G r. 1986).

The Secretary has an "overriding duty ... to deal fairly
with Indians." Morton v. Ruiz, 415 U S. 199, 236 (1974).
This duty necessarily constrains the Secretary's discretion
VWhen faced with several policy choices, an adnmnistrator is
generally allowed to select any reasonable option. Yet this is
not the case when acting as a fiduciary for Indian beneficia-
ries as "stricter standards apply to federal agencies when
adm ni stering Indian prograns.” Jicarilla, 728 F.2d at 1567.
Sunmmari zing federal case |aw on fiduciary obligations owed to
Indian tribes, the Tenth Circuit concluded that where "the
Secretary is obligated to act as a fiduciary ... his actions
must not nerely meet the mnimal requirements of admnis-
trative law, but nust al so pass scrutiny under the nore
stringent standards demanded of a fiduciary." 1Id. at 1563.
The federal governnment has "charged itself with noral obli-
gations of the highest responsibility and trust” in its relation-
ships with Indians, and its conduct "should therefore be
judged by the nost exacting fiduciary standards.” Sem nol e
Nation v. United States, 316 U S. 286, 297 (1942); «cf. Mus-
cogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1445 n.8 (D.C
Cir. 1988) (giving "careful consideration to Interior's interpre-
tation" of the klahoma Indian Welfare Act, but not deferring
toit).

B. The 1994 Act

The crux of appellants' argunment is that there was no
material breach of their fiduciary obligations as defined by
the 1994 Act. Specifically, appellants contend that the dis-
trict court found obligations beyond those enunerated in the
Act, when Congress had intended that OST woul d determ ne
the proper content and timng of policies and procedures to
di scharge appellants' fiduciary obligations. Therefore, inso-
far as this process has yet to be conpl eted, appellants
contend that there is no basis for the district court to find
that appellants unlawfully w thhel d or unreasonably del ayed
di scharge of their obligations.
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The fundanental problemw th appellants' clains is the
prem se that their duties are solely defined by the 1994 Act.
The I ndi an Trust Fund Managenment Reform Act reaffirned

and clarified preexisting duties; it did not create them It
further sought to remedy the governnent's |ong-standing
failure to discharge its trust obligations; it did not define and

l[imt the extent of appellants' obligations. Wile appellants
are right to quibble with sonme of the district court's specific
findi ngs, the prem se upon which much of their appeal rests is
unsust ai nabl e.

The trust nature of the federal government's Il M responsi -
bilities was recogni zed | ong before passage of the 1994 Act.
See Felix S. Cohen, Handbook of Federal Indian Law, 630-31
(1982 ed.). As early as 1831, the Suprenme Court recognized
that the rel ationship between Indians and the federal govern-
ment was like "that of a ward to his guardian.” Cherokee
Nation v. Georgia, 30 U S. (5 Pet.) 1, 17 (1831) (Marshall,
C.J.). Half a century later, in upholding a statute placing
certain crimes between Indians under federal jurisdiction, the
Court again noted that "Indian tribes are the wards of the
nati on" and reaffirmed that the federal governnent owes
Indians a "duty of protection.” United States v. Kagama, 118
U S. 375, 383, 384 (1886). The fiduciary nature of the govern-
ment's duty was made explicit in Semnole Nation v. United
States, 316 U S. 286 (1942). 1In Sem nole Nation the Court
applied the "nost exacting fiduciary standards” of the com
mon | aw i n assessing the governnent's discharge of its duties.
Id. at 297. And in Mtchell 11, the Court reiterated the
exi stence of a "general trust relationship” which inposes
"distinctive obligation[s]" in addition to those established by
statute. 463 U S. at 225 (citation omtted).

Enact nent of the Indian Trust Fund Managenent Reform
Act in 1994 did not alter the nature or scope of the fiduciary
duties owed by the governnent to Il Mtrust beneficiaries.
Rather, by its very terns the 1994 Act identified a portion of
t he governnent's specific obligations and created additiona
means to ensure that the obligations would be carried out.
I ndeed, the 1994 Act explicitly reaffirmed the Interior Secre-
tary's obligation to fulfill the "trust responsibilities of the
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United States." 25 U S.C. s 1629(d). Fromthis express

| anguage, "we nust infer that Congress intended to inpose

on trustees traditional fiduciary duties unless Congress has
unequi vocal |y expressed an intent to the contrary.” NLRB v.
Amax Coal Co., 453 U. S. 322, 330 (1981).

Section 101 of the 1994 Act states that the Interior Secre-
tary's "proper discharge of the trust responsibilities shal
i nclude (but are not limted to)" eight enunerated actions, 25
U S . C s 1629(d) (enphasis added). In other words, the
government has other trust responsibilities not enunerated in
the 1994 Act. See Puerto Rico Mari. Shipping Auth. v. [CC,
645 F.2d 1102, 1112 n.26 (D.C. Cr. 1981) ("It is hornbook | aw
that the use of the word 'including' indicates that the specified
list ... that follows is illustrative, not exclusive." (citation
omtted)). Mreover, applicable canons of statutory construc-
tion counsel against interpreting a statute creating a new
renedy to elimnate prior renedies and in favor of construing
a statute affecting Indians in a manner favorable to Indians.
See 2B s 50.05 Sutherland, Statutory Construction, at 109
(5th ed. Norman J. Singer ed. 1992); see also Rosebud Sioux
Tribe v. Kneip, 430 U.S. 584 (1977); United States v. Santa
Fe Pacific RR Co., 314 U S 339 (1941).

Section 101 of the 1994 Act does not create "trust responsi-
bilities of the United States.” Rather it lists sone of the
means through which the Secretary shall discharge these
preexisting duties. For instance, the first listed duty is
"[ p] rovi di ng adequate systens for accounting for and report-
ing trust fund balances.” 25 U S.C s 162a(d)(1). This would
not be necessary to discharge the governnment's trust respon-
sibilities were not the governnment already obliged to account
for and report trust fund bal ances. Rather than exhaust the
list of duties owed by the federal governnent to Il Mtrust
beneficiaries, the 1994 Act clarified and augnmented aspects of
t he governnment's preexisting obligations to facilitate their
ful fillment.

This view of the federal governnment's fiduciary duties is
supported by Mtchell 11 which held that "a fiduciary rel a-
tionship necessarily arises when the governnment assumes
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such el aborate control over ... property belonging to Indi-
ans"--in particular where, as here, "[a]ll of the necessary

el ements of a common-law trust are present.” 463 U. S at

225. The general "contours" of the governnment's obligations
may be defined by statute, but the interstices nust be filled
in through reference to general trust law. \Vile Mtchell I

i nvol ved a claimfor danages, nothing in that decision or
other Indian cases would inply that appellants are not enti-
tled to declaratory or injunctive relief. Such renedies are
the traditional ones for violations of trust duties.

Appellants inply that the district court did not show suffi -
cient deference to their roles as admnistrative officials
charged with devel opi ng and i npl enenting policies and proce-
dures to ensure the discharge of the federal governnent's
obligations. Appellants thus inmply, but do not argue, that
their interpretation of the 1994 Act, and the obligations that it
i nposes, is due deference under Chevron U . S. A Inc. v.

NRDC, 467 U.S. 837 (1984). Assuning that the 1994 Act is

anbi guous, this does not enable the government to escape
liability by interpreting away its fiduciary obligations. VWhile
ordinarily we defer to an agency's interpretations of anbi gu-
ous statutes entrusted to it for adm nistration, Chevron defer-
ence is not applicable in this case. The governing canon of
construction requires that "statutes are to be construed |ib-
erally in favor of the Indians, w th anbi guous provisions
interpreted to their benefit." Mntana v. Bl ackfeet Tribe of

I ndians, 471 U. S. 759, 766 (1985). Therefore, even where the
anbi guous statute is one entrusted to an agency, we give the
agency's interpretation "careful consideration” but "we do not
defer to it." Miscogee (Creek) Nation v. Hodel, 851 F.2d

1439, 1445 n.8 (D.C. Cr. 1988). This departure fromthe
Chevron normarises fromthe fact that the rule of liberally
construing statutes to the benefit of the Indians arises not
fromordi nary exegesis, but "from principles of equitable
obligations and normative rul es of behavior,"” applicable to the
trust relationship between the United States and the Native
Ameri can people. Al buquerque Indian Rights v. Lujan, 930

F.2d 49, 59 (D.C. Cir. 1991); see also County of Oneida v.
Oneida Indian Nation of New York State, 470 U S. 226, 247-
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48 (1985) (Court resolves anbiguity in favor of Indian clains);
Puebl o of Sandia v. Babbitt, 231 F.3d 878, 880 (D.C. Cr.
2000). Thus, even if the statutory | anguage did not nake
clear that the government's duties predate and extend beyond
those enunerated in the 1994 Act, the Interior Departnent

would retain its fiduciary obligations to I Mtrust beneficia-
ries.

C. Duty to Account

Hol di ng that appellants' fiduciary duties predate the 1994
Act does not dispose of all their clainms. Having determ ned
t he source of appellants' obligations, we nust now consi der
what those duties entail, at least with respect to the clains at
hand. Specifically, we must consider the nature and extent of
the fiduciary duty to account appellants owe to Il Mtrust
beneficiari es.

Appel | ants' chal | enge focuses on the district court's concl u-
sion that the IIMtrust beneficiaries are entitled to a com
pl ete historical accounting of their trust accounts. The gov-
ernment maintains that no such right is conferred by the 1994
Act. Rather, the Act del egates responsibility for determ ning
the nature and scope of an accounting to the Interior Depart-
ment. The accounting required by Section 102 of the Act is
nmerely a prospective right and, according to appellants, "does
not speak to the extent to which the Secretary nust inquire
into the correctness of past transactions.” Reply Brief for
Appel l ants at 17. Wile appellants concede that "sone type
of review of past transactions may indeed be necessary to
accurately state opening bal ances,"” this does not nean that
the plaintiffs have a judicially enforceable right to a conplete
historical accounting. 1d. Even were the plaintiffs entitled
to such an accounting, appellants contend that the Interior
Departnment, and not the court, would have the authority to
determ ne the nature and scope of the accounting.

Contrary to appellants' clains, Section 102 of the 1994 Act
makes clear that the Interior Secretary owes ||l Mtrust
beneficiaries an accounting for "all funds held in trust by the
United States for the benefit of an Indian tribe or an individ-
ual Indian which are deposited or invested pursuant to the
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Act of June 24, 1938." 25 U S.C. s 4011(a) (enphasis added).
"Al'l funds" neans all funds, irrespective of when they were
deposited (or at least so long as they were deposited after the
Act of June 24, 1938). Therefore, the 1994 Act reaffirns the
government's preexisting fiduciary duty to performa com

pl ete historical accounting of trust fund assets.

Appel | ants pl ace substantial weight on the fact that Title
1l of the 1994 Act instructs the ST to oversee any accounting
or account reconciliation conducted by Interior. Under Sec-
tion 303(b)(2)(A) the ST "shall nonitor the reconciliation" of
trust accounts and ensure that there is "a fair and accurate
accounting of all trust accounts." 1d. s 4043(b)(2)(A). Fur-
ther, Section 304 of the Act requires the Interior Secretary to
report on any account reconciliation that takes place and what
steps will be taken to resolve disputes over account bal ances.
Id. s 4044. Section 101 of the Act, on the other hand,
speci fies nunmerous actions that nust be taken by the govern-
ment, but does not dictate the nature or scope of any account-
ing. See id. s 162a(d).

Yet Title Il of the 1994 Act does not vindicate the govern-
ment's position as these provisions nerely detail the oversight
functions of the ST, not the fiduciary responsibilities of the
federal governnent. The language in Title Ill, if anything,
supports plaintiffs' clainms, as it requires the ST to "ensure”
that BI A "provides the account holders, with a fair and
accurate accounting of all trust accounts.” Id. s 4043(b)(2)(A)
(enphasi s added). Appellants never explain how one can give
a fair and accurate accounting of all accounts w thout first
reconciling the accounts, taking into account past deposits,
wi t hdrawal s, and accruals. |ndeed, the government's own
expert acknow edged that one could not determ ne an accu-
rate account bal ance w thout confirmng historical account
bal ances.

Even were the | anguage of the 1994 Act anbi guous, this
woul d not redeem appellants' position, as we follow the sanme
rul es of construction with regard to Indian trust expectations
di scussed above. Courts "must be guided by that 'em nently
sound and vital canon' that 'statutes passed for the benefit of
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Indian tribes ... are to be liberally construed, doubtfu
expressions being resolved in favor of the Indians.' " Bryan

v. Itasca County, 426 U. S. 373, 392 (1976) (citations omtted);
see al so Al aska Pacific Fisheries v. United States, 248 U S

78, 89 (1918) ("[s]tatutes passed for the benefit of dependent
Indian tribes ... are to be liberally construed, doubtfu
expressions being resolved in favor of the Indians."); Misco-
gee (Creek) Nation, 851 F.3d at 1445 n.8 (courts should

consi der, but not defer, to agency interpretations of statutes
concerning the federal government's obligations to Indians);
Jicarilla, 728 F.2d at 1563 ("[W henever doubt or anbiguity
exists in federal statutes or regulations, such doubt is re-
solved in favor of the tribes."). Again, as we noted above, the
canon of liberality of construction in favor of the Indians acts
with its "special strength"” even where a federal agency woul d

in other cases enjoy the inplied authority to inplenment

anbi guous statutory | anguage supporting a conpeting inter-
pretation. Al buquerque Indian Rights, 930 F.2d at 59; see

al so Montana v. Bl ackfeet Tribe of Indians, 471 U S. 759, 766
(1985) (noting that "the standard principles of statutory con-
struction do not have their usual force in cases involving

I ndian | aw").

Not only does the 1994 Act plainly reaffirmthe govern-
ment's preexisting duty to provide an accounting to Il Mtrust
beneficiaries, but it is plain that such an obligation inheres in

the trust relationship itself. "The obligation of a trustee to
provi de an accounting is a fundamental principle governing
the subject of trust admnistration.” White Muntain

Apache Tribe of Arizona v. United States, 26 . Q. 446, 448
(1992) (citing GT. Bogert, Trusts s 141, at 494 (6th ed
1987)).

The 1994 Act requires that the Interior Departnent per-
forman "adequate" accounting. This indicates that the ac-
counting nust be sufficient to serve the purposes for which a
trust accounting is typically conducted. By this standard, the
district court's conclusion that the managenent of a trust and
renderi ng of an adequate accounting requires the |ocating and
retention of records, operational conputer systens, and ade-
quate staffing was, in plaintiffs' words, "self-evident.” Any-
thing | ess woul d produce an i nadequate accounti ng.
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This conclusion is reinforced by basic common | aw trust
principles. It is black-letter trust law that "[a]n accounting
necessarily requires a full disclosure and description of each
itemof property constituting the corpus of the trust at its
i nception." Engel smann v. Hol ekanp, 402 S.W2d 382, 391
(Mb. 1966); see also Black's Law Dictionary (7th ed. 1999)
(defining accounting as "the report of all itens of property,

i ncome, and expenses" prepared by the trustee for the benefi-
ciary). Under traditional equitable trust principles, "[t]he
trustee's report nmust contain sufficient information for the
beneficiary readily to ascertain whether the trust has been
faithfully carried out." White Muntain Apache Tribe, 26 d.
Ct. at 449.

Appel l ants maintain that even if an accounting is required,
the district court overstepped its bounds by defining the
nature of the accounting required. This argunment both m s-
represents the district court's opinion and m sconstrues the
rel evant trust law principles. The district court made cl ear
that it was "not ruling upon what specific form of accounting,
if any,” is required by the 1994 Act or the governnment's
preexisting fiduciary obligation. Cobell V, 91 F. Supp. 2d at
40, n.32. Rather, it noted that an accounting is, in fact,
requi red, and that such an accounting nust be "of all noney
inthe [IMtrust held in trust for the benefit of plaintiffs,
wi t hout regard to when the funds were deposited.” 1d. at 58.
The district court explicitly left open the choice of how the
accounting woul d be conducted, and whether certain account-

i ng methods, such as statistical sanpling or sonething el se,
woul d be appropriate. Such decisions are properly left in the
hands of admi nistrative agenci es.

Caimng the role of adm nistrator, however, does not ab-
sol ve the governnent of its enforceable obligations to the Il M
trust beneficiaries. As noted above, appellants may not
escape fromtheir fiduciary obligations by appealing to their
roles as adm nistrators of a federal program In those capac-
ities, they are trustee del egates of the federal governnent
who owe substantial fiduciary duties to Il Mtrust beneficia-
ries. "If the Secretary is obligated to act as a fiduciary ..
then his actions nust not nmerely nmeet the mnimal require-
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ments of administrative |aw, but nust also pass scrutiny
under the nore stringent standards demanded of a fiduciary.”
Jicarilla, 728 F.2d at 1563.

Appel | ants al so argue that whatever right to an accounting
plaintiffs may have, the district court erred insofar as it
determ ned that such a right was judicially enforceable. The
only action for an accounting that could be judicially com
pel |l ed, according to the governnent, would be an accounting
acconpanyi ng an action for noney damages in the court of
claims under the Tucker Act. According to appellants,

Mtchell 11 provides that plaintiffs can seek nonetary dam

ages in a Tucker Act claim but not declaratory or injunctive
relief because these "prospective equitable renedies are total -
ly inadequate."” 463 U S. at 227. No comon | aw claimfor

an accounting is cognizable, and even if it were, such a claim
has been waived by the plaintiffs' failure to file a cross-appea
on that claim

Here again, appellants m sconstrue the rel evant case | aw
W& have already determined that there is federal jurisdiction
to hear plaintiffs' clains insofar as the federal government
has unreasonably del ayed or unlawfully w thhel d performance
of its trust duties. Federal courts have repeatedly recog-
ni zed the right of Native Americans to seek relief for breach-
es of fiduciary obligations, including suits for nonetary dam
ages under the Tucker Act where prospective renedies would
be i nadequate. Indeed, this is the clear inport of Mtchell 11I.
See 463 U. S. at 226 n.31, 227. "It is fundanental that an
action for accounting is an equitable claimand that courts of
equity have original jurisdiction to conpel an accounting."
Kl amat h and Mbdoc Tribes v. United States, 174 . . 483
487 (1966).

This position should not cone as a surprise to appellants,
as it has been the official position of the federal governnent.
In 1996 (prior to the filing of the initial conplaint in this case)
the Interior Departnent's Solicitor issued an opinion that
government trustees have an "affirmative duty ... to nake a
full and proper accounting.”™ Nothing in the 1994 Act, nor
any other federal statute, acts to limt or alter this right.
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D. Br each

Based upon the foregoing facts and recognition of the
federal governnent's broad fiduciary obligations to Il Mtrust
beneficiaries, particularly a duty to render a conplete and
accurate historical accounting, the district court found severa
specific breaches on the part of appellants. Specifically, the
district court found that a) appellants failed to provide plain-
tiffs with "an accurate accounting of all noney in the IIM
trust held in trust for the benefit of plaintiffs, wthout regard

to when the funds were deposited”; b) appellants in both the
Interior and Treasury Departnent failed to "retrieve and
retain all information concerning the I[IMtrust that is neces-

sary to render an accurate accounting” for the trust beneficia-
ries; c¢) the Interior Secretary and Assistant Secretary failed
to "establish witten policies and procedures” for collecting
and retaining necessary docunents and information, inple-
menting "conmputer and business systens architecture neces-
sary" and ensuring sufficient "staffing of trust managenent
functions” to fulfill such obligations. Cobell V, 91

F. Supp. 2d at 58. As discussed separately below, the court

al so found that the Treasury Secretary failed to retain I[I M
trust docunents necessary for an accurate accounting. 1d.

Appel |l ants do not contest the district court's factual find-
i ngs; appellants have failed to do what the district court
concluded they failed to do. Nor do appellants forcefully
mai ntai n that those steps which they have taken toward
di scharging their fiduciary obligations conme anywhere cl ose
to those steps necessary to fulfill the obligation to provide an
accounting. Even were these findings challenged, there is
nore than enough substantial evidence to support the district
court's findings in this regard.

Appel l ants do object to the district court's concl usions,
however. Specifically, appellants argue that the district court
found specific breaches of obligations that do not exist. Save
for the first breach listed--that of failing to render an ac-
counti ng--appellants have a point. Wile there is a specific
duty to provide a conplete accounting, there is no specific
duty to, for exanple, inplenent particular policies or retrieve
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information either in the 1994 Act or el sewhere. This does

not vindi cate appellants' position, however, for while appel -
lants may not have breached a specific duty to performthe
particul ar tasks identified by the district court, such as inple-
menting a |1 Mtrust nmanagenent conputer system appel -

lants' failure to take such steps provides anple support for

the district court's ultimte conclusion that appellants have
unr easonabl y del ayed the discharge of their fiduciary obli-
gations to |1 Mbeneficiaries, and that there is little reason to
beli eve that, absent court intervention, these duties will be

di scharged any tine soon

The governnent's broad duty to provide a conplete histori-
cal accounting to Il M beneficiaries necessarily inposes sub-
stantial subsidiary duties on those government officials with
responsibility for ensuring that an accounting can and wl|l
take place. In particular, it inposes obligations on those who
adm ni ster the IIMtrust |ands and funds to, anong ot her
thi ngs, maintain and conplete existing records, recover m ss-

i ng records where possible, and devel op pl ans and procedures
sufficient to ensure that all aspects of the accounting process
are carried out. As the district court concluded, this may
wel | include an obligation to devel op or obtain conputer

sof tware capabl e of tracking and reconciling fund data, hire
staff sufficient to execute managenent duties, and inplenment
specific plans to ensure that all reasonable efforts are nade
to provide the nost conplete and accurate historical account-
ing of IIMtrust funds that is possible. The failure to

i npl ement a conputer systemis not itself the breach. Rath-
er it is indicative of appellants' failure to discharge their
fiduciary obligations in a reasonably pronpt manner. It is
the latter which constitutes the breach

There are simlar problens with some of the district court's
ot her specific findings of breach. For instance, one provision
in Section 101 of the 1994 Act requires "[e]stablishing consis-
tent, witten policies and procedures for trust fund nanage-
ment and accounting.” 25 U S.C. s 162a(d)(6). Another
requires the Interior Secretary to provide "adequate staffing
... for trust fund managenent and accounting." 1d.

s 162a(d) (7). The district court concluded that the Depart-
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ment of Interior had breached a duty to have "witten policies
and procedures for the staffing of trust managenment func-
tions.” Cobell V, 91 F. Supp. 2d at 40. This may technically
overstate the case. There may not literally be a duty to have
such witten policies and procedures. Wre there a neans of
ensuring di scharge of appellants' fiduciary obligations absent
such steps, there would be no breach. Nonethel ess, though

the failure to take such steps may not constitute a breach, it
surely provides substantial evidence that such a breach has
occurred.

In sum there are nunerous provisions of the 1994 Act
whi ch appellants, by their own stipulation, are unable to neet.
Most significantly, the government cannot provide an ade-
guat e accounting or reconciliation and does not provide the
required reports to I Mtrust beneficiaries, nor did the
district court find any basis for believing that such obligations
woul d soon be nmet. Thus the district court's conclusions that
certain types of policies and plans woul d be necessary for the
government to discharge its fiduciary obligations are sustain-
able. It is clear that the federal governnment will be unable to
provi de an adequate accounting w thout conputer systens,
staffing, and docunment retention policies that are adequate
for the task. At the sane tine, defendants shoul d be afford-
ed sufficient discretion in determ ning the precise route they
take, so long as this threshold is net. The actual |ega
breach is the failure to provide an accounting, not its failure
to take the discrete individual steps that would facilitate an
accounting. Thus, while the district court nust anmend its
opi nion on remand to account for this distinction, there is no
need to alter the district court's order, as the bottomline is
the sane: By failing to take reasonable steps toward the
di scharge of the federal government's fiduciary obligations to
[IMtrust beneficiaries, appellants breached their duties.

E. The Treasury Depart nent

Appel l ants specifically object to the district court's decision
to award relief against the Treasury Departnment. Treasury
stipulated it would take actions to preserve trust-rel ated
docunents, which the district court acknow edged m ght "sat-
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isfactorily discharge" the Departnent's duties. Cobell V, 91
F. Supp. 2d at 51. Mbdreover, appellants argue, there is no
proof that the docunents destroyed by the Treasury Depart-
ment included anything "necessary” to render an accounting

of the IIMtrust accounts. At a nore fundanental |evel, the
government chal |l enges the court's finding of any breach by
the Treasury Departnent for failing to retain trust-rel ated
docunents. While the 1994 Act does inpose obligations upon
the Treasury Departnent, there are no enunerated docu-

ment retention obligations in the Act. Congress gave no

i ndi cation that the governnment's trust responsibilities re-
quired it to alter the record destruction schedul es set for the
Treasury Department by the National Archives and Records

Admi ni stration ("NARA").

Appel | ants have stipulated that the federal governnent is
the Il Mbeneficiaries' trustee and that the Treasury Secre-
tary is a trustee-delegate. A trustee is required to preserve
t hose docunents necessary to fulfill the trustee's obligations
to trust beneficiaries. This includes maintaining those docu-
ments that are necessary for an accounting. Therefore,

i nsofar as the Treasury Departnment has records and docu-

ments that are necessary to perform an adequate accounti ng,
the district court was correct in holding that the Depart nment
must maintain these records. The Treasury Departnent's
failure to maintain such docunents is a breach of its fiduciary
duty. The destruction of potentially relevant Il Mrelated
trust docunents that may have been necessary for a conplete
accounting is clear evidence that the Departnment conmtted
such a breach. See id. at 50 n.35 (citing Pls. Ex. 152,
Treasury Decl arations Re: Docunent Destruction, June 18,
1999).5 As noted above, in the context of Indian trust obli-
gations "the CGovernnent, in both its executive and | egislative
branches, is held to a high standard of conduct, one consonant
with its 'noral obligations of the highest obligation and

5 The Special Mster's Report released after trial, but prior to the
court's decision, detailed additional cases in which Treasury failed
to saf eguard docunments potentially necessary for an accounti ng.
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trust.' " Jicarilla, 728 F.2d at 1563 (quoting Sem nol e Na-
tion v. United States, 316 U S. at 297).

Al t hough the NARA guidelines direct the Treasury Depart-
ment to destroy check records nore than six years and seven
mont hs ol d, this cannot excuse the Treasury Depart nment
fromits fiduciary obligations under the 1994 Act. Anot her
agency's devel opnent, in consultation with the Treasury De-
partment, of document retention regul ations which allow for
the destruction of trust-rel ated docunents cannot relieve the
Treasury Department of its responsibilities. Not only are
NARA' s record retention schedules nodified regularly to
account to each agency's particular needs at a given point in
time, but NARA typically approves the record retention
schedul e proposed by the agency. Thus, there is no basis for
Treasury to contend that it was unable to maintain the
records under federal rules.

F. Rel i ef

Upon concl udi ng that appellants committed several sub-
stantial breaches of their fiduciary obligations to Il M benefi -
ciaries, the district court issued an order to conpel those
actions which had been unlawfully w thheld or unreasonably
del ayed. Specifically, the district court remanded the required
actions to appellants so that they may begin to discharge the
duties found by the court. Furthernore, the court retained
jurisdiction over the matter in order to "ensure that defen-
dants are diligently taking steps to rectify the continuing
breaches of trust." Cobell V, 91 F. Supp. 2d at 58. Finally,
the court ordered that appellants prepare a revised HLIP
and file "quarterly status reports setting forth and expl ai ni ng
the steps that defendants have taken to rectify the breaches
of trust declared by the court.” 1d. at 59.

There is no question that appellants have made significant
steps toward the di scharge of the federal governnent's fidu-
ciary obligations. See, e.g., id. at 18 (noting acquisition of
Trust Fund Accounting System (TFAS) software); id. at 20
& n. 15 (noting devel opnent of high-level records managenent
plan). The district court, however, as the finder of fact,
heard substantial evidence that these efforts were, at best, a



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-5084  Document #577947 Filed: 02/23/2001  Page 41 of 46

day late and a dollar short. Thus, while appellants acquired
new conmputer systens to track trust resources, inadequate
efforts were nmade to ensure that the data entered into the

new systenms woul d be accurate. See id. at 18-19, 48-49.

The district court reasonably concl uded that appellants had

unr easonabl y del ayed the di scharge of these duties by failing
to ensure the provision of a conplete historical accounting.

As explained in detail above, this court is duly deferential to
t he burdens under which adm ni strative agenci es nust oper-

ate, and recogni zes that courts should not disrupt their
timetables and priorities lightly. Nonetheless, there is anple
evi dence that appellants unreasonably del ayed their actions to
the detrinment of I1Mbeneficiaries, to whom appellants owe

t he highest fiduciary obligations.

Appel lants maintain that there is no basis in law for the
district court to provide the relief granted in its decision, even
if legal violations of appellants' fiduciary obligations occurred.
Specifically, insofar as plaintiffs sought relief under the APA,
the district court exceeded its power by ordering the Interior
and Treasury Departnments to take the specific actions toward
fulfilling their fiduciary obligations. Moreover, insofar as the
court's injunctive commands resenbl e mandanus, they are
precl uded given the lack of a "clear, mnisterial duty" that
could be enforced in such a fashion. Appellants' argunents
are unavailing.

Federal courts have repeatedly recogni zed the right of
Native Americans to seek relief for breaches of fiduciary
obligations, including suits for nonetary damages under the
Tucker Act where prospective renedi es woul d be i nadequat e.
See United States v. Mtchell ("Mtchell 11"), 463 U S. 206
226 n. 31, 227 (1983). "It is fundanental that an action for
accounting is an equitable claimand that courts of equity
have original jurisdiction to conpel an accounting." Kl amath
and Modoc Tribes v. United States, 174 Ct. C . 483, 487
(1966).6

In Mtchell 11, the Supreme Court (and the federal govern-
ment) sinply assumed that Indian beneficiaries could pursue

6 This is distinct fromthe question whether the district court can
itself performthe required accounting, as we discuss bel ow

equitable relief against the governnent for its breach of
fiduciary duties. At issue was whet her beneficiaries could
seek nonetary danmages where injunctive or declaratory re-

lief would be insufficient. Mtchell 1, 463 U S at 227.

I ndeed, the district court only considered such relief. There-
fore, there is no basis for concluding that plaintiffs are
sonmehow precl uded from seeking an historical accounting,

provi ded that they can overconme the relevant jurisdictiona
requi renents di scussed bel ow.

More inmportantly, the district court acted well within its
broad equitable powers in ordering specific relief. "[I]f a
right of action exists to enforce a federal right and Congress
is silent on the question of renedies, a federal court may
order any appropriate relief.” Franklin v. GuMnnett County
Public Schools, 503 U S. 60, 69 (1992) (enphasis added). As
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this court has concluded in other contexts, "courts are pre-
sumed to possess the full range of renedial powers--1legal as
wel | as equitabl e--unless Congress has expressly restricted
their exercise." Crocker v. Piednont Aviation, Inc., 49 F.3d
735, 749 (D.C. Cir. 1995). This neans that the district court
has substantial ability to order that relief which is necessary
to cure the appellants' |egal transgressions:

The essence of equity jurisdiction has been the power of
the Chancellor to do equity and to nould each decree to

the necessities of the particular case. Flexibility rather
than rigidity has distinguished it. The qualities of mercy
and practicality have nade equity the instrument for nice
adj ustment and reconciliation between the public interest
and private needs as well as between conpeting private

cl ai ns.

Hecht Co. v. Bowl es, 321 U S. 321, 329-30 (1944); see also
Brown v. Board of Education ("Brown I1"), 349 U S. 294, 300
(1955) ("Traditionally, equity has been characterized by a
practical flexibility in shaping its renedies and by a facility
for adjusting and reconciling public and private needs."”
(footnote omtted)).

"Once a right and a violation have been shown, the scope of
a district court's equitable powers to renmedy past wongs is
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broad, for breadth and flexibility are inherent in equitable
renedi es.” Swann v. Charl otte-Meckl enburg Bd. of Educ.

402 U. S. 1, 15 (1971). Because the agencies involved del ayed
performance of their legal obligations, the court was justified
in fashioning equitable relief that would ensure the vindica-
tion of plaintiffs' rights. That this case involves decades-old
Indian trust funds rather than segregated school s does not
change the nature of the court's renedial powers.

One factor the district court cites in support of its ordered
relief is the governnent's "historical record of recalcitrance”
in performing its trust duties. Cobell V, 91 F. Supp. 2d at 54.
Additionally, the APA confers authority on the court to order
agency action that has been unlawfully w thheld or unreason-
ably delayed. At the sanme tinme, the court properly notes
that it "cannot 'becone ... ennmeshed in the mnutiae of
agency admnistration.” 1d. (quoting Bell v. Wl fish, 441
U S. 520, 562 (1979)). It is proper for a court to allow the
government "the opportunity to cure the breaches of trust
decl ared" by the court. 1d.

The federal governnment characterizes the ordered relief--
the promul gation of regular reports and updates to the court
while it retains jurisdiction--as excessive interference in the
federal governnent's administration of the IIMtrust. Be-
cause there are no clear, specific "mnisterial" duties, the
government contends, there should not be mandatory injunc-
tive relief akin to that provided in a wit of mandanus.

These are sound | egal principles. However, the district
court's ordered relief is relatively nodest. The governnent
nmust devel op witten policies and procedures, but the court
does not tell the government what these procedures nust
entail. This seens consonant with the judicial policy of
granti ng agenci es that have acted in an unl awful manner
"discretion to determne in the first instance,"” how to bring
t hensel ves into conpliance. dobal Van Lines, Inc. v. ICC
804 F.2d 1293, 1305 n.95 (D.C. Cr. 1986). As the district
court noted, in such cases "the proper course is to remand the
case for further agency consideration in harnmony with the
court's holding." Cobell V, 91 F. Supp. 2d at 54-55 n. 36
(citation omtted).
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The | evel of oversight proposed by the district court may
wel | be in excess of that countenanced in the typical delay
case, but so too is the magnitude of governnent nalfeasance
and potential prejudice to the plaintiffs' class. Gven the
hi story of destruction of docunents and |oss of information
necessary to conduct an historical accounting, the failure of
t he governnment to act coul d place anythi ng approachi ng an
adequat e accounting beyond plaintiffs' reach. This fact, com
bined with the |ongstanding inability or unw llingness of
government officials to discharge their fiduciary obligations,
excuse court oversight that m ght be excessive in an ordinary
case.

The governnment is correct that the court inposed continua
reporting requirements that may be in excess of that which
woul d be mininmally required to discharge the governnent's
duties. However, it does not seemthat the district court's
renedi es are disproportionate to the nature of the govern-
ment's breach. Moreover, while the court should (and did)
remand to the agency for the proper discharge of its obli-
gations, the court should not abdicate its responsibility to
ensure that its instructions are followed. This would seem
particul arly appropriate where, as here, there is a record of
agency recal citrance and resistance to the fulfillment of its
legal duties. See In re Center for Auto Safety, 793 F.2d 1346,
1354 (D.C. Cir. 1986). Wile a court's retaining of jurisdic-
tion of five years may be unusual, federal courts regularly

retain jurisdiction until a federal agency has conplied with its

| egal obligations, and have the authority to conpel regular
progress reports in the nmeantinme. See, e.g., Inre United

M ne Workers of Amer. Int'l Union, 190 F. 3d 545, 546 (D.C.

Cr. 1999) (retaining jurisdiction and requiring status reports
pendi ng conpl eti on of agency action); Northern States Power
Co. v. US Dep't of Energy, 128 F.3d 754, 760 (D.C. Gr. 1997)
(retaining jurisdiction pending agency's conpliance wth
court's mandate); Air Line Pilots Ass'n, Int'l v. CAB, 750
F.2d 81, 88-89 (D.C. Cir. 1984) (retaining jurisdiction and
ordering periodic progress reports). O course, nothing pro-
hibits the appellants from noving for reconsideration should
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they be able to denonstrate at sonme tine in the future that
adequat e conpliance has been achi eved.

G Fut ure Proceedi ngs
This case is on appeal fromthe first of two trial phases. In

its initial scheduling order of May, 5, 1998, the district court
announced its intention to hold a second phase of the trial for

t he purpose of "correcting the accounts.” 1In its opinion, the
district court explained what this entails: "In general ternms,
[the second phase] will involve the government bringing

forward its proof on IIMtrust bal ances and then plaintiffs
maki ng exceptions to that proof." Cobell V, 91 F. Supp. 2d at

31. The district court also identified "significant |egal issues”
to be resolved in the second phase, such as whether rel evant
statutes of linmtations preclude sone of plaintiffs' clainms, the
use of statistical sanpling, and the precise scope of the
certified class. 1d. at 31 n.22. Presunably, the district court
plans to wait until a proper accounting can be perforned, at

which point it will assess appellants' conpliance with their
fiduciary obligations.

Al t hough appel |l ants object to the second phase of the trial
they do so largely on the grounds that |1 M beneficiaries have
no judicially enforceable right to an accounting at all--a claim
wi th which we di spose above. Until the district court has
undert aken the second phase of the trial, and specific objec-
tions to its actions or jurisdiction are brought, it is premature
for this court to rule on the precise scope of the district
court's planned proceedi ngs. Nonethel ess, we expect the
district court to be mndful of the limts of its jurisdiction. It
remains to be seen whether in preparing to do an accounting
the Departnent takes steps so defective that they would
necessarily delay rather than accelerate the ultinmate provi-
sion of an adequate accounting, and the detection of such
steps would fit within the court's jurisdiction to nonitor the
Departnent' s renedyi ng of the delay; beyond that, supervi-
sion of the Departnent's conduct in preparing an accounting
may well be beyond the district court's jurisdiction. Again,
however, until these proceedi ngs have begun, and specific
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obj ections are brought, these are questi ons we cannot ad-
dr ess.

I V. Concl usion

The Interior Departnent has failed to discharge the fidu-
ciary duties it owes to Il Mbeneficiaries for decades. Despite
passage of the 1994 Act, the Departnent is still unable to
execute the nost fundanental of trust duties--an accurate
accounting. Wile the district court may have m scharacter-

i zed sone of the governnent's specific obligations, its broader
concl usi on that governnent officials breached their obli-
gations to |1 Mbeneficiaries is in accordance with the |aw and
wel | -supported by the evidentiary record. Therefore, we
affirmthe order of the district court and remand the case to
that court for further proceedings.
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