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pinion for the Court filed by Chief Judge Edwards.

Edwar ds, Chief Judge: In Decenber 1997, the Nationa
H ghway Traffic Safety Adm nistration ("NHTSA") issued an
I nformati on Request to nine airbag manufacturers and im
porters seeking information on airbag systenms used in years
1990-98. Subsequently, the Center for Auto Safety ("Cen-
ter") sought access to the information pursuant to the Free-
dom of Information Act ("FOA"), 5 U S.C. s 552 (1994).
NHTSA rel eased sonme of the information to the Center, but
asserted that the remaining subm ssions were protected from
di scl osure under Exenption 4 of FOA 5 U S.C. s 552(b)(4)
(1994), which excludes fromdisclosure "trade secrets and
commercial or financial information obtained froma person
and privileged or confidential."

The Center filed suit in District Court, asserting that the
di sput ed docunments were subject to disclosure under FO A,
because the submissions to the Governnment had been nanda-
tory and di sclosure of the information would not cause inpair-
ment to the Governnent or substantial conpetitive harmto
the respondents. The Center also submtted evidence pur-
porting to denonstrate that the intervenor-defendants had
customarily disclosed informati on of the sane type at issue
here.

On summary judgnent, the District Court found that,
because NHTSA' s Informati on Request viol ated the Paper-
wor k Reduction Act, 44 U S.C. s 3501 (1994), NHTSA had no
authority to enforce the request, and as a result the subm s-
sions should be considered voluntary. Center for Auto Safety
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v. Nat'l H ghway Traffic Safety Adm n., No. 99-1759, Mem
Op. at 35-36 (D.D.C. Feb. 28, 2000) ("Mem Op."). The
District Court found that sone of the disputed docunents
qualified as trade secrets, and therefore were protected as
such fromdisclosure. Analyzing the remaining information
as voluntary subm ssions, the District Court evaluated the
subm ssi ons under the standards laid out in Critical Mss
Energy Project v. Nuclear Regul atory Conm ssion, 975 F.2d
871 (D.C. Cr. 1992), and N agara Mhawk Power Corp. v.
United States Departnent of Energy, 169 F.3d 16 (D.C. Gir.
1999). Pursuant to Critical Mass, the District Court consid-
ered whether, in the past, the manufacturers and inporters
had customarily discl osed the sane type of information at

i ssue here, and determ ned that they had not.

We agree with the District Court that, because NHTSA
vi ol ated the Paperwork Reduction Act, the agency's I nforma-
tion Request was not enforceable. Accordingly, because
NHTSA | acked | egal authority to enforce its request for
i nformati on, the subm ssions cannot be consi dered mandatory
even if the parties reasonably believed the Information Re-
guests were nmandatory at the time of subm ssion. Wen an
agency obtains information fromprivate entities by asserting
| egal authority which it cannot enforce, private-party subm s-
sions are entitled to the same protection fromdisclosure as
vol untary subm ssi ons.

Al though the District Court appropriately analyzed disclo-
sure under the voluntary, rather than mandatory standard,
we find that the District Court misstated the appropriate
| egal standard. |In addressing custonmary disclosure, the trial
court appeared to indicate that the Center was required to
prove that intervenor-defendants have previously rel eased
identical information. This is not a correct statenent of the
law. As a result, questions remain as to whether certain of
the disputed information nmust be rel eased because it has
been customarily disclosed in the past. Accordingly, we
remand the case to the District Court for further proceedings
consi stent with the opinion.
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| . Background

This controversy dates back to Decenber 17, 1997, when
NHTSA i ssued an Informati on Request to nine airbag manu-
facturers and inporters: DaimerChrysler Corporation, Ford
Mot or Conmpany, GCeneral Mtors Corporation, Anerican
Honda Mot or Conpany, Mercedes-Benz USA, Ni ssan North
America, Toyota Technical Center USA, Vol kswagen of
America, and Volvo Cars of North Anerica. The conpanies
were directed to respond by February 17, 1998, and NHTSA
subsequent |y posted sone of the information on the agency's
website. Mem Op. at 2. On January 19, 1999, the Center
submtted a FO A request for all material the agency had
recei ved but not yet made public. On February 16, 1999,
NHTSA responded that Exenption 4 of FO A barred disclo-
sure of the disputed information. On March 10, 1999, the
Center appealed NHTSA's decision. Id. at 3. On June 18,
1999, NHTSA granted the appeal in part, and then rel eased
some, but not all, of the disputed information. The Center
filed the underlying FO A suit on June 29, 1999. Subsequent
to the filing, NHTSA rel eased additional information. There
are now 33 itens of information remaining in dispute. 1d.
The itenms fall into six general categories, including airbag
depl oynment, airbag cover, airbag system conponents, seat-
belts, crash sensors, and system performance.

The District Court determ ned that NHTSA did not have to
di scl ose any of the 33 itens of information. The District
Court found that 10 of the information itenms were protected
fromdisclosure as trade secrets, including information re-
garding the tear pattern of the airbag, the fold pattern of the
ai rbag, the nunber and | ocation of the tethers, the type of
i nfl ator and gas generant, the nunber of inflation stages, the
various tank tests used to neasure inflator characteristics,
and the engi neering specifications provided to suppliers for
devel opnent of algorithms. 1d. at 29-32. The District Court
expl ai ned that the remaining 23 information itens were ex-
enpt from di scl osure because the information was voluntarily
subm tted and constituted confidential commercial inform-
tion that was not customarily disclosed. The District Court
concl uded that the information at issue had been disclosed in
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t he past only when necessary, and always with a confidentiali-
ty agreenent or protective order. 1d. at 38.

The Center argued that the information was customarily
di scl osed, because nost of the information could be ascer-
tai ned through physical inspection. The District Court re-
jected this claim the tinme, expense and risk of gathering the
rel evant information are substantial, and sinply selling a
vehicle to the public does not constitute revealing the detailed
physi cal characteristics of airbags. Id. at 32.

The Center al so argued that the nmanufacturers had previ-
ously disclosed the sane type of information, and submitted
extensive, detailed evidence to the District Court of prior
i nstances of disclosure. The District Court rejected this
claimas well, and concluded that, in each instance highlighted
by the Center, the evidence indicated only discrete disclo-
sures to entities requiring the information, not customary
di scl osure. Furthernore, the information disclosed was gen-
eral and nerely approximated the information submtted to
NHTSA. 1d. at 39. 1In addition, the District Court held that
the Center failed to show that the previously disclosed infor-
mati on was the same type of information that the Center now
seeks. On this latter point, the District Court noted that the
Center "nust" denonstrate that the information is "identi-
cal." 1d. Based on this analysis, the District Court granted
NHTSA' s and i ntervenor-defendants' notion for summary
judgment. We reviewthe District Court's grant of summary
j udgrment de novo. Rockwell Int'l Corp. v. United States
Dep't of Justice, 235 F.3d 598, 602 (D.C. Cir. 2000).

I1. Analysis
A Vol untary or Mandatory Subm ssions

FO A expresses a fundanmental conmtnent to full agency
di scl osure of governnent docunents. Public access, not se-
crecy, is the main purpose of FOA United States Dep't of
Def ense v. Fed. Lab. Relations Auth., 510 U S. 487, 494 (1994)
(quoting Departnent of Air Force v. Rose, 425 U S. 352, 361
(1976)). Although FOA is intended to expose agency action
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to public scrutiny, FO A permts an agency to w thhold
information if it falls within any one of nine categories of
exenpted material. MCutchen v. United States Dep't of

Heal th and Human Services, 30 F.3d 183, 184 (D.C. Cr.
1994).

NHTSA asserted that the information requested by the
Center was protected from di scl osure under Exenption 4,
whi ch excludes "trade secrets and comercial or financial
i nformati on obtained froma person and privileged or confi -
dential." 5 U S C s 552(b)(4). This court has on a nunber
of occasi ons addressed the standards governi ng determ na-
tions of whether information qualifies under Exenption 4.
The judgnent of the court sitting en banc in Critical Mass is
our nost significant statement on the subject.

In Critical Mass, the court held that material nmay be
wi thheld as "financial or conmmercial” information under Ex-
enption 4 of FO A under two circunstances. First, "finan-
cial or comrercial information provided to the Government
on a voluntary basis is 'confidential' for the purpose of
Exemption 4 if it is of a kind that would customarily not be
rel eased to the public by the person fromwhomit was
obtained.” 975 F.2d at 879 (enphasis added). Second, finan-
cial or comrercial information provided to the Governnent

on a mandatory basis is "confidential"” if "disclosure would be
likely either "(1) to inpair the Governnent's ability to obtain

necessary information in the future; or (2) to cause substan-
tial harmto the conpetitive position of the person from whom

the informati on was obtained.” " Id. at 878. "[When dealing

with a FO A request for information the provider is required
to supply, the governnmental inpact inquiry will focus on the
possi bl e effect of disclosure onits quality.” 1d.

The decision in Critical Mass explains that, with respect
to information voluntarily subnmitted, the party opposing dis-
cl osure bears the burden of proving the information is confi -
dential. 1d. at 879. 1In addition, in assessing custonmary
di scl osure, the court will consider how the particular party
customarily treats the information, not how the industry as
a whole treats the information. 1Id. at 872, 878-80. A
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party can voluntarily make protected discl osures of infornma-
tion, and as long as the disclosures are not nade to the
general public, such disclosures do not constitute customary
di sclosures. [Id. at 874, 880.

The court further noted that disclosure under FO A bal -
ances the public's interest in maintaining "an informed citi-
zenry, vital to the functioning of a denocratic society,” with
the Governnment's interest in access to data in making "intelli-

gent well informed decisions,” and private interests in protec-
tion fromthe "conpetitive di sadvant ages” that would result
fromdisclosure. 1d. at 872-73 (citations omtted). Wen the

Government obtains information as part of a mandatory
subm ssi on, the CGovernnent's access to the information nor-
mally is not seriously threatened by disclosure; the private
interest is the principal factor tendi ng against disclosure, and
the harmto the private interest nmust be significant to pre-
vent public access to information. Id. at 878. However,

when the CGovernment receives information voluntarily, it has

a strong interest in ensuring continued access, and therefore
both the CGovernnent and private interests wei gh agai nst

overly broad disclosure. 1d.

Wth this franmework in mnd, we agree with the District
Court that the submissions in this case should not be treated
as mandatory. At the sanme tinme, we note that this case does
not involve a typical voluntary information subm ssion--it
i nvol ves a m staken subm ssion. NHTSA' s request for infor-
mat i on appeared mandatory on its face. The Information
Request stated that "NHTSA hereby requires” the recipient
to submt the information and expl ai ned that the recipient,
"must respond to the enclosed Information Request." |Infor-
mati on Request, reprinted in Joint Appendix ("J.A ") 323.
Furthernore, the Informati on Request explained, "[f]ailure to
respond pronptly and fully to this Information Request coul d
subject [recipient] to civil penalties pursuant to 49 U S.C
s 30165 or lead to an action for injunctive relief pursuant to
49 U S.C. s 30163." I1d. The lIanguage of the Information
Request clearly conmuni cates to the recipient that subm s-
sion of material was mandatory.
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Nevert hel ess, NHTSA's request was not enforceable as a
result of the Paperwork Reduction Act and, therefore, we find
t hat the subm ssions cannot be considered mandatory. Un-
der the Paperwork Reduction Act, if NHTSA seeks to coll ect
i nformation from10 or nore persons or entities, NHISA
must obtain prior approval fromOWB. 44 U S.C
s 3502(3)(A) (i) (Supp. 1V 1998). |If NHISA fails to obtain
prior approval from OVB, the request for information can be
i gnored without penalty. 44 U S.C. s 3512(a) (Supp. IV
1998). OWB regul ations specifically explain that "10 or
nmore" includes any "independent entities to which the initial
addressee may reasonably be expected to transmt the collec-
tion of information." 5 C F. R s 1320.3(c)(4) (2000).

On the record at hand, it is clear that NHTSA expected
that the Information Request would be submitted to 10 or
nore entities. For exanple, the District Court pointed out
t hat Vol kswagen of America, as an inporter, had to submt
the Informati on Request to Vol kswagen AG and Audi AG in
order to respond to the questions, and all nine manufacturers
who received the Informati on Request had to coll ect informa-
tion fromtheir suppliers. Mem Op. at 36. This finding was
al so supported by the declaration of the executive director of
NHTSA, L. Robert Shelton, who expl ai ned that NHTSA
expected the recipients to send the request to their foreign
parents, subsidiaries and affiliates. Declaration of L. Robert
Shelton, reprinted in J. A 463-65.

Al t hough NHTSA expected that the Information Request
woul d be submitted to 10 or nore entities, NHTSA did not
get prior approval fromOVB. As a result, NHTSA had no
authority to enforce the information request. Had the inter-
venor - def endants i gnored the agency's request for informa-
tion, NHTSA could not have conpelled themto respond to
the request. Because NHTSA could not enforce its Informa-
tion Request, the material subnmitted in response to the
I nformati on Request cannot be consi dered mandatory.

In determ ning that the subm ssion was not mandatory, we
hold that actual legal authority, rather than parties' beliefs or
i ntentions, governs judicial assessments of the character of
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subm ssions. W reject the argunent that, in assessing

subm ssions for the purpose of Exenption 4 analysis, we
shoul d | ook to subjective factors, such as whether the respon-
dents believed that the Information Request was vol untary,

or whether the agency, at the time it issued the request for

i nformati on, considered the request to be mandatory. Focus-
ing on parties' intentions, for purposes of analyzing subm s-
sions under Exenption 4, would cause the court to engage in
spurious inquiries into the mnd. On the other hand, |inking
enforceability and mandat ory subm ssions creates an objec-
tive test; regardless of what the parties thought or intended,
if an agency has no authority to enforce an information
request, subm ssions are not mandatory.

I n di stinguishing between vol untary and mandat ory sub-
m ssions, the court in Critical Mass enphasized that the
Supreme Court has favored "the devel opnent of categorica
rul es whenever a particular set of facts will lead to a general -
|y predictable application of FOA " Critical Mss, 975 F. 2d
at 879 (discussing United States Dep't of Justice v. Reporters
Comm for Freedomof the Press, 489 U S. 749, 779 (1989)).
We al so noted the Court's suggestion of a "practical ap-
proach” in interpreting FOA, and defended the voluntary
versus mandatory distinction as an objective test. Citica
Mass, 975 F.2d at 879 (quoting John Doe Agency v. John Doe
Corp., 493 U. S. 146, 157 (1989)). The distinction between
vol untary and mandat ory subm ssions that was delineated in
Critical Mass was rooted in the inportance of establishing
clear tests in interpreting FOA, and we continue in that
tradition today.

We cannot accept the Center's argunent that if recipients
do not assert that a submission is voluntary before submt-
ting information in response to an agency's request, they
have inplicitly waived their entitlenent to subsequently as-
sert that the subm ssion was not mandatory. Critical Mass
enphasi zes our concern with an agency's "continuing ability
to secure ... data on a cooperative basis.” Critical Mass,
975 F.2d at 879. Although NHTSA in this case purported
to seek data pursuant to its statutory mandate, the response
by the manufacturers was certainly "cooperative" in the
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sense that they readily supplied the data w thout naking

| egal objections. |Indeed, at |least two of the manufacturers
acqui esced while maintaining that their responses were vol -
untary. Surely there is an inportant policy interest in mni-
m zi ng resistance by a manufacturer to an agency's request

for information; insisting that a respondent identify and air
| egal objections in response to any request in order to pre-
serve its rights would tend to frustrate the "cooperati[on]"
that Critical Mass values. Beyond, that it would needl essly
waste resources to require that respondents identify | ega
defects that have no practical bearing unless and until a
FO A di spute materializes.

The Center al so argues that intervenor-defendants have
wai ved their entitlement to assert a clai munder the Paper-
wor k Reduction Act because cl ai ns under the Paperwork
Reduction Act cannot be raised once the information is sub-
mtted. Permitting a party to raise a Paperwork Reduction
Act claimafter having submitted information to an agency
does not support the purpose of the Paperwork Reduction
Act; after information is submtted, the Paperwork Reduction
Act's goal of reducing paperwork by mandating OVB revi ew
is moot. W disagree.

The Paperwork Reduction Act directly addresses when a
claimcan be raised. Although it does not expressly refer to
clains arising after submi ssion of the information, the statute
provides that "[t] he protection provided by this section may
be raised in the formof a conplete defense, bar, or otherw se
at any tine during the agency adm nistrative process or
judicial action applicable thereto.”" 44 U S.C. s 3512(b)
(Supp. IV 1998). In Saco River Cellular, Inc. v. FCC, 133
F.3d 25, 31 (D.C. Cir. 1998), we explained that, by explicitly
allowing parties to raise a Paperwork Reduction Act claim at
any time during ongoing proceedi ngs, the Paperwork Reduc-
tion Act "prevents an agency or court fromrefusing to
consi der a [Paperwork Reduction Act] argunent on the
ground that it is untinely.”

Saco River is not directly on point, as it involved a Paper-
wor k Reduction Act defense that was rai sed when the party
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had not submitted the information. However, the expansive

| anguage of the Paperwork Reduction Act itself, along with
this court's explication in Saco River, mlitates against the
Center's position and supports our finding that a Paperwork
Reduction Act claimcan be raised after information has been
submtted. In addition, the Center's argunent ignores the
deterrence effect that permtting parties to raise their Paper-
wor k Reduction Act claimcan have on future agency actions.

Al t hough the paperwork may al ready have been produced in
response to the particular Informati on Request, permitting
parties to raise their Paperwork Reduction Act claim even
after submtting the information, further encourages agencies
to conply prospectively with the Paperwork Reduction Act.

B. Customary Di scl osure

If this were an ordinary FO A case involving the invocation
of Exenption 4 with respect to information that had been
voluntarily submitted to the Government, we woul d consi der
whet her the information at issue has been custonmarily dis-
cl osed. Here, however, we are confronted with information
that was submtted under false pretenses. That is, the
Governnment clainmed that it had the authority to conpel the
subm ssion of the information when in fact no such authority
exi sted. As noted above, applications of Exenption 4 attenpt
to bal ance private interests in protection fromdi sclosure,
governnmental interests in access to data, and public interest
in transparent governmental decision-making. In this case,

t he agency essentially "flashed its badge" to gain entrance to
a private sphere when it had no legal authority to do so, and
this msrepresentation nmust tip the balance of interests in
favor of the private parties. Gven this unusual situation--
i.e., subm ssions nade under false pretenses--we cannot treat
t he subm ssions as "mandatory." As a result, we apply the
same standard we use in evaluating voluntary subni ssions.

Thus, treating the information as having been submtted
voluntarily, we turn to the question of whether the infornma-
tion is customarily disclosed.

As a prelimnary matter, we note that the District Court
found that 10 information itenms involved protected trade



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-5128  Document #586651 Filed: 03/30/2001  Page 12 of 16

secrets. W have defined a trade secret as a "secret, com
nmerci ally val uabl e plan, fornula, process, or device that is
used for the making, preparing, conpounding, or processing

of trade commodities and that can be said to be the end
product of either innovation or substantial effort."” Pub.
Citizen Health Research Group v. FDA, 704 F.2d 1280, 1288
(D.C. CGr. 1983). On appeal, the Center argues that the

i nformati on at issue addressed the physical and performance
characteristics of airbags, not how airbags are nanufact ured,
and, therefore, the information cannot qualify as trade se-
crets. Intervenor-defendants defend the trade secrets ruling.
NHTSA does not defend the trade secrets ruling and instead
urges the court to find that the subm ssions were voluntary
and invol ved commercial information not customarily dis-
closed to the public. W agree with the Center that the
information at issue does not qualify as trade secrets, but also
agree with NHTSA that the informati on may nonet hel ess

qualify for protection under Critical Mass. Qur Decision in
Public G tizen narrowy cabins trade secrets to information
relating to the "productive process" itself, see id. at 1288; yet
these 10 categories of information relate only to the end
product - -what features an airbag has and how it perforns--
rather than to the production process, how an airbag is made.
To be sure, the manufacturers persuasively argue that the
information is valuable to conmpetitors and not readily ob-

tai ned. That, however, goes to whether the information is
customarily di sclosed. Therefore, the question to be decided
here is whether the information is i ndependently protected
under Critical Mass. W therefore turn to that issue.

The Center asserts that with respect to 18 of the 33
di sputed itens of information, at |east one of the conpanies
has customarily disclosed the sane type of information in the
past. The Center also clains that, because the information at
i ssue relates to products that are sold on the public nmarket,
nmost of the information can be ascertai ned by exam ning an
airbag, performng a routine test, or watching a publicly
accessi bl e vi deot ape.

W reject the Center's argunment that the nmere selling of a
product on the open narket can constitute evidence of cus-
tomary di sclosure. The District Court correctly determ ned
that the fact that intervenor-defendants sold cars with air-
bags to the public does not constitute evidence of customary

di sclosure. The District Court explained that dismantling
ai rbags i s "dangerous, tine-consunm ng and expensive," and
the information at issue in this case cannot be discovered
sinmply by | ooking inside a car or taking apart a steering
col um or dashboard. Mem Op. at 32. W agree--indeed,

to find otherwi se would so dilute the nmeaning of customary
di scl osure, as to render the requirenment neani ngless. The

I nformati on Requests specified that respondents must submt
information for each vehicle, nmake, and nodel manufactured
or inported into the United States between 1990 and 1998.
Informati on Request, reprinted in J.A. 328. The fact that

ai rbags can be bought on the open market and inspected
certainly does not establish that information describing the
physi cal characteristics of every vehicle produced over many
years is customarily discl osed.
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Al t hough we agree that the nmere sale of a product to the
public does not constitute customary di sclosure, there is one

aspect of the District Court's opinion that is flawed. In

Ni agara Mohawk, this court held that information nust be
disclosed if identical information is in the public domain. "[I]f
identical information is truly public, then enforcenent of an
exenption cannot fulfill its purposes.” N agara Mhawk, 169

F.3d at 19. The "identical information" basis for disclosure
is, however, entirely distinct fromthe "customary discl osure"
standard. Under the forner test, the party favoring disclo-
sure has the burden of denonstrating that the information
sought is identical to information already publicly avail abl e;
under the latter test, the burden is on the party opposing

di sclosure to prove that the information is of a kind that
woul d customarily not be released to the public. Critica
Mass, 975 F.3d at 879. In this case, the District Court
appeared to hold that the Center could obtain rel ease of the
information only if information of that kind is customarily

di scl osed and the identical information has been discl osed.
Mem Op. at 39. This is not a correct statenent of the |aw

Despite this legal error, the District Court correctly reject-
ed much of the Center's purported evidence of customary
di scl osure. The Center contends that custonmary disclosure is
shown by the fact that many of the subm ssions to NHTSA
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had nothing nore than detail to distinguish themfrom nate-
rials previously disclosed by the respondents. |In other
words, the Center argues that a difference in level of detail is
i nadequate to establish a difference in type of information
This argunent is unpersuasive. In truth, substantial differ-
ences in level of detail can produce a difference in type of
information. Thus, for exanple, a one tine disclosure of

i nformation regarding a single nodel in a particular year wll
not likely create a genuine issue of material fact regarding
the customary di sclosure of multi-year, nulti-nodel infornma-
tion.

The fallacy of the Center's claimis nmanifest even in the
evidence that the Center itself highlights. The Center cites a
decl aration by Tam o Arakawa as evi dence that Toyota cus-
tomarily disclosed information which Center now seeks. Ara-
kawa expl ai ned,

The information contained in [Center for Auto Safety's
exhibit] is general information for a generic 1993-94
Toyota vehicle. Unlike the information contained in
Toyota's response to NHISA' s information request,

[Center for Auto Safety's exhibit] does not contain specif-
ic data for particular Toyota vehicles or for nodel years
1990-98. For exanple, the information described in
[plaintiff's exhibit] regarding sensor and depl oynent
thresholds is limted to head-on collisions. Deploynent

t hreshol ds are not determ ned by only head-on collision
data. The information that Toyota is seeking to protect
fromdisclosure in this litigation include threshold val ues
for various types of collisions for every 1990-98 Toyota
Vehi cl e.

Arakawa Supp. p 8, reprinted in J. A 574-75. Contrary to

the Center's assunptions, it was emnently reasonable for the
District Court to conclude that the differences described by
Arakawa show that the difference between the disclosed
information and the submitted information is a difference in
type. The Center pointed to information Toyota di scl osed
regarding a generic 1993-94 Toyota vehicle; the information
at issue covers data for every 1990-98 Toyota vehicle. The
former is not evidence of customary disclosure of the latter
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In sum nost of the District Court's findings on customary
di scl osure are supported by the record and consistent with
applicable law. However, as a result of the District Court's
m sapplication of the N agara Mhawk | egal standard, sone
questions still remain regardi ng whether the intervenor-
defendants customarily disclosed certain information at issue.
For exanple, the Center submitted evidence that "GM public-
Iy disclosed a chart listing, by vehicle nodel for MY 1993-
1996, the driver and passenger airbag material and weave."
Appendi x A, reprinted in J.A 337. At oral argument, coun-
sel for intervenor-defendants was unable to explain why this
mul ti-year, multi-nodel information should not constitute evi-
dence of customary disclosure. Follow ng argunent counse
submtted a letter to the court pointing to the suppl enenta
declaration of C. Thomas Terry in response. Terry's supple-
nmental declaration asserted that GMs rel ease of information
did not reflect a policy of customary disclosure of the type of
i nformati on GM provided in response to the Information
Request. According to Terry, the conments were an "isol at -
ed rel ease of information" and differed in "specificity, mea-
surenment criteria, and other material respects.” Suppl enen-
tal Declaration of C Thomas Terry, reprinted in J. A 505, p 4,
507, p 14. Aside fromthese general clains, Terry presented
not hi ng concrete to support this position. Furthernore, Ter-
ry noted that "[a]ny information in the comments that was
identical to specific responses to the Information Requests
has been disclosed.” 1d. at 505, p 4. As we have expl ai ned,
however, the informati on need not have been identical to
constitute customary discl osure.

Applying the appropriate |egal standard on remand, the
District Court nust determ ne whether Terry's declaration
and any other rel evant responses by intervenor-defendants,
are adequate to defeat any claimof customary disclosure
The sane inquiry nmust be made with respect to the 10
information itens the District Court held were trade secrets
and any other information itemthat is questionable due to the
District Court's error in applying N agara Mhawk. On
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remand, the District Court need not retry the entire case, for,
as we have noted, nost of the findings at issue easily survive
challenge. It will be up to the Center to identify any other

di sputed material, like the aforecited material discussed in

the Terry Declaration, that may have been anal yzed pursuant

to an incorrect |egal standard by virtue of the District Court's
fl awed application of N agara Mhawk.

I11. Conclusion
Based on the foregoing analysis, the case is remanded to

the District Court for further proceedings consistent with this
opi ni on.
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