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United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued May 18, 2000 Deci ded May 26, 2000
No. 00-5134

In re: Executive Ofice of the President,
Petitioner

On Petition for Wit of Mandanus
WIlliamB. Schultz, Deputy Assistant Attorney Ceneral,
United States Departnent of Justice, argued the cause for
petitioner. Wth himon the petition were David W QOgden,
Acting Assistant Attorney General, Mark B. Stern, M chael
S. Raab, and Colette G WMatzzie, Attorneys.

Larry E. Klayman argued the cause and filed the response
for respondents.

Bef ore: Edwards, Chief Judge, G nsburg and Tatel,
Circuit Judges.

pinion for the Court filed Per Curiam

Per Curiam This matter involves an Enmergency Petition
for Wit of Mandanus, filed by the Departnment of Justice on
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behal f of the Executive Ofice of the President ("EOP"),
chal | engi ng a discovery order by the District Court.

The underlying law suit is a civil action brought by plain-
tiffs who claiminter alia that the FBI inproperly gave the
VWite House FBI files of former political appointees, and that
the White House inproperly maintained those files, in viola-
tion of the Privacy Act, 5 U S.C. s 552a (1994). The CGovern-
ment noved to dismiss Count Il of the conplaint for |ack of
jurisdiction, claimng that the President's personal staff and
VWi te House units whose sole function is to advise and assi st
the President (hereafter referred to as "Wiite House Ofice")
are not "agencies" subject to the Privacy Act. The CGovern-
ment argued that the definition of "agency" in the Privacy
Act is taken directly fromthe Freedom of Information Act
("FOA"), 5 US.C s 552(f), and the courts consistently have
interpreted FO A to exclude the Wiite House O fice. See
Ki ssinger v. Reporters Comm for Freedom of the Press, 445
U S. 136, 156 (1980). The District Court, however, denied the
motion to disnmss, finding that "the concerns of FO A and the
Privacy Act are quite different.” Al exander v. FBI, 971
F. Supp. 603, 606 (D.D.C. 1997). The District Court held, in
particul ar, that the reasons for exenpting the Wite House
Ofice fromthe definition of "agency" under FO A did not
apply to the Privacy Act. Accordingly, it held that the Wite
House Ofice constituted an "agency" for the purposes of the
Privacy Act. See id. at 606-07.

Recogni zing that its holding presented a judgnment "as to
which there is substantial ground for difference of opinion,”
the District Court certified the question for appeal under 28
U S C s 1292(b) (1994). See Al exander v. FBl, No. 96-2123
(D.D.C. Aug. 12, 1997) (order certifying interlocutory appeal).
This court denied the certified petition for permssion to
appeal fromthe interlocutory order, holding that the question
rai sed did not "present a controlling issue of law, the resol u-
tion of which [would] materially advance the ultimate term -
nation of the litigation." See Al exander v. FBI, No. 97-8059
(D.C. Cr. Qct. 10, 1997) (order denying perm ssion to appea
i nterlocutory order).
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Following this court's refusal to consider the certified
question, plaintiffs pursued discovery in support of their
Privacy Act claim At issue here is plaintiffs' interrogatory
asking for "[a]lny and all know edge" of Bruce Lindsey,

Deputy Counsel to the President, concerning "the rel ease or

use of any docunents between Kathleen Wl ey and President
Cinton or his aides, or docunents relating to tel ephone calls
or visits between WIlley and the President or his aides.”
Emergency Petition for Wit of Mandanus ("Petition") at 8
("WIlley-file Interrogatory”). Al though Ms. WIlley is neither
a naned plaintiff in this case nor a putative class nmenber, the
District Court nonetheless ruled that the discovery was per-

m ssi bl e, because "if the [Wlley] file was maintained in a way
that inplicated the Privacy Act, then its m suse could prove

to be circunstantial evidence of file msuse ained at the
plaintiffs in the case at bar." Al exander v. FBlI, 186 F. R D
113, 115 (D.D.C. 1998).

ECP nonet hel ess persisted in objecting to the Wlley-file
Interrogatory, asserting attorney-client, work-product, and
del i berati ve-process privileges. In a Menorandum and O -
der issued on March 29, 2000, the District Court rejected
each of the asserted privileges. See Al exander v. FBl, No.
96- 2123, Mem Op. at 10 (D.D.C. Mar. 29, 2000). The District
Court rejected the attorney-client privilege on the grounds
that "EOP [had] not met its burden of establishing that the
i nformati on wi thheld pertained to a confidential comrunica-
tion fromthe client.” I1d. Wth regard to the work-product
privilege, the District Court stated that it was "questionabl e
t hat the work-product privilege would apply to the discus-
sions at issue," because "there is no prospect of 'litigation'."
Id. at 21-22 n.13. And, finally, the District Court stated that
"it appears that the deliberative process privilege would not
be applicable in this case," because the "privil ege does not
apply when a cause of action is directed at the governnment's
intent...." 1d. at 23 n.14 (citations and internal quotation
marks om tted).

In dicta, the District Court also rejected the asserted
privileges on the ground that, "when the President and the
ECP rel eased the [Wlley] letters, they were fully aware of
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[the District Court's] ruling that the Privacy Act was applica-
ble, and that disclosure of the letters was therefore prohibited
by the Privacy Act." 1d. at 18. "Thus," according to the
District Court, because "the President had the requisite

intent for conmtting a crimnal violation of the Privacy Act,"”
id. at 19, and "the release of the Wlley letters was a crimna
violation of the Privacy Act," id. at 20, the "crinme-fraud"
exception vitiated the asserted privil eges.

EOP now seeks to vacate the District Court's March 29,
2000 Order through this Energency Wit of Mandanus.
"The renmedy of mandanus is a drastic one, to be invoked
only in extraordinary situations.” Kerr v. United States
District Court, 426 U S. 394, 402 (1976). |In determ ning
whet her we are faced with an "extraordi nary situation" re-
qui ri ng mandanus relief, we consider:

(1) whether the party seeking the wit has any other
adequat e neans, such as a direct appeal, to attain
the desired relief;

(2) whether that party will be harmed in a way not
correctabl e on appeal

(3) whether the district court clearly erred or abused its
di scretion;

(4) whether the district court's order is an oft-repeated
error; and

(5) whether the district court's order raises inportant
and novel problens or issues of |aw.

Nati onal Assoc. of Crimnal Defense Lawyers, Inc. v. United
States Dep't of Justice, 182 F.3d 981, 987 (D.C. Cr. 1999).

Al nmost the entire thrust of EOP's petition is that the
District Court erred in concluding that the Wite House is
subject to the Privacy Act. And EOP's principal claimfor
relief is a request that this court "issue a wit of mandamnus
directing dismssal of the Privacy Act claim" Petition at 20.
This court has already ruled that the matter regarding the
applicability of the Privacy Act raises a question that properly
may be addressed on an appeal of the final judgnent in the
underlying case. W declined to address the issue as a

certified question under 28 U S.C. s 1292(b), and we see no
basis now to address the issue pursuant to a petition for
mandanus. Even assum ng, arguendo, that the District

Court's holding on the scope of the Privacy Act is clear error
mandanus relief is not warranted in this case. This is so
because, on the record at hand, there has been no show ng of
harm of the sort required to justify the drastic renedy of
mandanmus. See National Assoc. of Crimnal Defense Law

yers, 182 F.3d at 987 ("In no event ... could clear error alone
support the issuance of a wit of mandanus in this case
because, as we have seen, any error--even a clear one--could
be corrected on appeal wi thout irreparable harmeither to the
Department or to the admnistration of the FOA in this
circuit.").

Page 4 of 7
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ECP first clainms that it will suffer serious harmif required
to answer the Wlley-file Interrogatory, because this wll
result in the release of information it regards as privil eged.
There are occasi ons when mandanus relief may be appropri-
ate to challenge a District Court's discovery order. See, e.g.
In re Papandreou, 139 F.3d 247 (D.C. Cr. 1998) (granting
mandanus relief of district court order that diplomats submt
to depositions); In re: Sealed Case, 151 F. 3d 1059 (D.C. Cr.
1998) (granting mandanmus where district court's discovery
order woul d have reveal ed secret grand jury information).

As we recogni zed i n Papandreou, "disclosure [of highly privi-

| eged material] followed by appeal after final judgnent is
obvi ously not adequate in such cases--the cat is out of the
bag." 139 F.3d at 251. |In the normal course, however,
mandanus is not available to review a discovery order. This
is especially true when, as here, granting such relief "would
permt an application for review of a discovery order to serve
in effect as a vehicle for interlocutory review of the underly-
ing nmerits of the law suit.” Pacific Union Conference of
Sevent h- Day Adventists v. Marshall, 434 U S. 1305, 1309
(1977). See also Byrd v. Reno, 180 F.3d 298, 303 (D.C. Gir.
1999) (denyi ng mandanus of di scovery order where attorney

cl ai med wor k- product privil ege).

ECP has not net its burden of show ng the need for
mandamus relief to overturn the District Court's denial of the
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asserted privil eges, because it has offered us no argunent

that it is even entitled to the privileges. |In fact, ECP
presents no substantive argunent whatsoever in opposition to
the trial court's holdings that the attorney-client privilege,
wor k- product privilege, and deliberative-process privilege find
no support in this record. Rather, EOP sinply says that,

"al though we have not in this Petition separately briefed the
applicability of the work product doctrine and the attorney-
client and deliberative process privileges, we continue to

di sagree with the district court's conclusions on these ques-
tions." Petition at 15 n.7. This is far short of what is
necessary to support a petition for mandanus relief. Absent

a viable claimthat sone inportant privilege will be infringed
if discovery is allowed to proceed, this court has no jurisdic-
tion to review the interlocutory order on this ground.

EOP' s second asserted ground for mandanus relief is that
"[t]he district court's order of March 29 now nakes the EOP
I egal |y accountable for failing to treat [the District Court's]
1997 interlocutory order as if it was legally binding in the
ongoi ng operations of the EOP." Petition at 10. In this
regard, ECP clains that mandamus relief is warranted, be-
cause the District Court "commtted significant |legal error in
concl uding that the President commtted a crimnal violation
by acting inconsistently with [the District Court's] non-
bi ndi ng statenent of the law. " Petition at 11. In short, EOP
contends that the President's interactions with his cl osest
advisors will be irreparably damaged in the future, because
the District Court has sought to coerce the Wite House, on
threat of crimnal sanction, into following a view of the
Privacy Act to which it does not subscribe. EOP' s conten-
tions on this score are neritless, because they are based on
faulty prem ses regarding the weight of the District Court's
opi ni on.

We view the District Court's discussion of the crine-fraud
exception as unnecessary to his decision. Indeed, it was
i nappropriate for the District Court gratuitously to invoke
sweepi ng pronouncenents on alleged crimnal activity that
extended wel |l beyond what was necessary to decide the
matters at hand. In the March 29, 2000 Order, the District
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Court found that EOP had failed to establish that the
attorney-client privilege applied; the court also stated that,
even w t hout considering the crinme-fraud exception, the work-
product and deliberative-process privileges were not applica-
ble in this case. There was nothing nore to be said. "Too
frequently our dicta cause future strains rather than avoid
them" Quaker Action Goup v. Mrton, 516 F.2d 717, 745

(D.C. CGr. 1975) (MacKinnon, J., concurring in part and
dissenting in part), and this case may be an exanple of just
that. Nonethel ess, the disputed dicta here are of no nonent.
The District Court's observations on alleged crimnal activity
are entirely superfluous--they "are not binding on a subse-
guent court, whether as a matter of stare decisis or as a
matter of |aw of the case,” WIlder v. Apfel, 153 F.3d 799, 803
(7th Cr. 1998)--and, thus, they provide no basis for nanda-
mus relief.

In short, we do not take seriously EOP's argunent that the
President and the nmenbers of the Wite House Ofice are
now di sabl ed from functioni ng because of an inplicit threat
underlying the District Court's Order. As EOP shoul d know,
the District Court has no free-wheeling authority to run the
affairs of the Wite House with respect to matters that are
not related to the instant case. District Court decisions do
not establish the law of the circuit, Gty Stores Co. v. Lerner
Shops, 410 F.2d 1010, 1014 (D.C. Cr. 1969), nor, indeed, do
they even establish "the law of the district,” Threadgill v.
Armstrong Wrld Indus., Inc., 928 F.2d 1366, 1371 (3rd Cir.
1991). The nenbers of the Wiite House Ofice are under no
real threat of crimnal prosecution by reason of the District
Court's Order, because the court has no control over the
deci si on whet her to pursue such crimnal actions. In activi-
ties unrelated to the instant case, the Wiite House, as it has
done for many years on the advice and counsel of the
Department of Justice, remains free to adhere to the position
that the Privacy Act does not cover menbers of the Wite
House Office. The District Court's viewon this matter wll
be subject to review on appeal followi ng final judgment in this
case.

In sum we find no basis upon which to exerci se mandamnus
jurisdiction. The petition is accordingly dism ssed.
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