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her on the brief were Harriet S. Rabb, General Counsel,
Sheree R Kanner, Associate General Counsel, Henry R

ol dberg, Deputy Associ ate CGeneral Counsel, David W Og-
den, Assistant Attorney Ceneral, U S. Departnment of Justice,
and Wlm A Lewis, US. Attorney.

Bef ore: Edwards, Chief Judge, Sentelle and Randol ph,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Randol ph.

Qpi nion concurring in part and dissenting in part filed by
Crcuit Judge Sentelle.

Randol ph, Circuit Judge: At issue is the valuation of
hospital assets for purposes of reinbursenent under the
Medi care statute, 42 U S.C. s 1395 et seq. Nu-Med, Inc.,
through its subsidiary Nu-Med Lake, purchased a general
hospital in Florida--the Lake Medical Center--in 1985 for
about $29 mllion. Three years later, Nu-Med sold the
medi cal center and its associ ated assets to Leesburg Regi onal
Medi cal Center for $14.4 nmillion.

Medi care providers such as Nu-Med are entitled--with
certain limtations not relevant here--to conpensation for
"the reasonabl e cost" of services provided to Medicare pa-
tients. See 42 U S.C. s 1395f(b)(1). Providers are reim
bursed by "fiscal internediaries"--typically private insurance
conpani es under contract to the Health Care Finance Adm n-
istration to determ ne the cost basis of nedical service and
make periodi c paynments. See 42 C.F.R s 400.202 (1999).
Among the costs reinbursed is the depreciation on buil dings
and equi pnent used to provide Medicare services. See 42
C.F.R s 413.134 (1999). The internedi ary nmakes depreci a-
tion paynments to a provider based on an estinmated deprecia-
tion nmethod. See 42 C. F.R ss 413.64(b); 413.134(b) (1999).
VWhen an asset is sold, it nay becone apparent that the
i nternediary has paid either too nuch or too little deprecia-
tion because the sales price was either higher or |ower than
expected. Cf. @enn A Wlsch & Charles T. Zl atkovich
I nternediate Accounting 476 (8th ed. 1989) (noting that
depreciation is only an estimate). The Medicare regul ations
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permt the intermediary to recover overpaynent of deprecia-
tion when an asset is sold for nore than its cost basis |ess
rei mbursed depreciation. See 42 CF.R s 413.134(f) (1999).

In this case, Nu-Med filed a Medicare cost report on
March 18, 1988, and clained a loss on its sale of the Lake
Medi cal Center. The internediary, Blue Cross and Bl ue
Shield of Florida, responded with a Notice of Program Rei m
bur senent denyi ng Nu- Med additional paynents. Because
there was a lunp sumsales price, the internediary allocated
the price anong the assets and, having done so, calculated a
gain on the sale of the depreciable assets. Nu-Med appeal ed
this determination to the Provider Rei nbursenment Review
Board. The Board found that the intermediary had erred in
allocating all of the proceeds to depreciable assets, that it
shoul d obtain an independent appraisal to establish the fair
mar ket value of all the assets, and that it should then allocate
t he purchase price anong the depreciabl e and nondepreci abl e
assets (such as land) to determ ne what Nu-Med realized in
the sale. See Lake Medical Cr. v. Blue Cross & Blue Shield,
No. 96-D28, slip op. at 10 (Provider Reinbursenent Revi ew
Bd. Apr. 16, 1996). After the internediary obtained an
appraisal, it issued a new Notice of Program Rei nbursenent
calculating Nu-Med's total loss on the sale of $1, 757, 660.
The Board affirnmed. See Lake Medical Cir. v. Blue Cross &
Bl ue Shield, No. 97-D107, slip op. at 12 (Provider Reinburse-
ment Review Bd. Sept. 26, 1997). Nu-Med challenged this
recal cul ated loss as too low. The district court (Flannery, J.)
rejected Nu-Med's contentions in a thorough and well -
reasoned opi nion. See Lake Medical Cir. v. Shalala, 89
F. Supp.2d 83 (D.D.C. 2000).

For depreciable assets, that is for assets that |ose val ue
over time, an owner's gain or loss on the sale of the asset is
the difference between the purchase price (the cost basis) |ess
accunul ated depreciation (the net book value) and the sales
price. See Welsch & Zl atkovich, supra, at 447. |If a provid-
er sells a Medicare-depreci able asset at a | oss, the Secretary
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assunes that nore depreciation occurred than originally esti-
mat ed and therefore provides additional reinbursenent to

the provider. |If a gain results, the Secretary recaptures the
previously paid rei nbursement. See Lake Medical Cr., 89

F. Supp. 2d at 85.

In 1984, as part of the Deficit Reduction Act or "DEFRA "
Congress set a limt on providers' historical cost of assets.
See Deficit Reduction Act of 1984, Pub. L. No. 98-369,

s 2314(a), 99 Stat. 494 (July 18, 1984), codified at 42 U S.C
s 1395x(Vv) (1) (O (1994). Under 42 U.S.C. s 1395x(Vv)(1)(O(i),1
when an asset changed hands, "the val uation of the asset

shall be the lesser of the allowable acquisition cost of such
asset to the owner of record as of July 18, 1984 ... or the
acqui sition cost of such asset to the new owner.” 42 U S.C

s 1395x(Vv) (1) (O (i) (1994). A second clause required regul a-
tions to "provide for recapture of depreciation in the sane
manner as provi ded under the regulations in effect on June 1
1984." 42 U S.C. s 1395x(Vv) (1) (O (ii) (1994).

Because Nu-Med sol d the Lake Medical Center in 1988,
the Board found that the first of these provisions--clause
(i)--required the internediary to consider the cost basis to be
the price paid for the facilities by the owner of record in
1984--nanely, $11 million. See Lake Medical Cr. v. Blue
Cross & Blue Shield, No. 97-D107, slip op. at 10 (Provider
Rei mbur semrent Revi ew Bd. Sept. 26, 1997). According to
Nu- Med this was error because clause (i) only specifies the
basis for cal cul ating the depreci able value of an asset (and
t hus the periodic rei nbursenent paynents fromthe internme-
diary), whereas clause (ii) specifies the nmethod for cal cul ating
gain or loss fromthe sale of an asset. (Both parties agree
that even though clause (ii) refers only to "recapture” it
applies not only to transactions resulting in a gain but also a
loss.) MNu-Med's theory is that clause (i) did not exist in 1984

so the calculation in clause (ii) regarding gain or loss on a sale

must ignore the DEFRA cap on historical cost.

1 The statute was anmended in 1997, changing clause (i) and
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The district court rightly rejected Nu-Med' s argunents.
Nu-Med's interpretation of the interplay between clauses (i)
and (ii) does not exactly leap off the page. The Secretary's
readi ng, on the other hand, is perfectly logical. It treats
clause (ii) as dealing with the nmethod of cal cul ati ng depreci a-
tion (the clause uses the word "manner"), and clause (i) as
setting the depreciable basis of the asset from which the
clause (ii) calculation will be made. It is unnecessary to
di scuss all of the various regulations in effect in 1984 dealing
with the met hod of cal cul ating depreciation. The district
court mentioned one--42 C.F.R s 405.415 (1984)--which is
enough to make the point: as in 1984, the Secretary under
DEFRA continued "to conpare sales price with the depreci-
ated historical cost basis as defined in [the] existing regula-
tions." See Lake Medical Cr., 89 F. Supp.2d at 87. The
district court gave other reasons for sustaining the Secre-
tary's interpretation but it would serve no useful purpose to
repeat them Even if the case were not so overwhelnming in
favor of the Secretary's reading, the respect a court mnust give
to an agency's statutory interpretation would cause us to
reach the sane result. See National Medical Enters., Inc. v.
Shal al a, 43 F.3d 691, 695 (D.C. G r. 1995). Upholding the
Secretary here is not inconsistent with the dicta in Wiitecliff,
Inc. v. Shalala, 20 F.3d 488, 489 n.1 (D.C. Gr. 1994), that "the
Deficit Reduction Act of 1984 ... codified at 42 U S.C
s 1395x(v) (1) (O (ii), ratified the recapture of depreciation r
ulations that were in effect as of June 1, 1984." ause (ii)
we have said, did "ratify" those 1984 regul ations dealing with
the manner in which depreciation is calcul ated.

eg-
, as

Nu- Med's alternative contention is that the internediary's
| oss val uati on was too | ow because neither it nor the Provider
Rei mbur semrent Revi ew Board properly accounted for the
val ue of medical records in determ ning Nu-Med' s reinbursa-
ble [oss. When Nu-Med sold the Lake Medical Center in
1988 for $14.4 nillion, there was no allocation of the sales
price anong the buildings, |and, equipnment, the name "Lake
Medi cal Center," patient files or "good will." Because not all
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assets are depreciable under Medicare, see 42 C F. R

s 413.134(a) (1999), when assets are sold in a bundle "the

gain or loss on the sale of each depreci able asset nust be

determ ned by allocating the lunp sum sales price anong all

the assets sold, in accordance with the fair nmarket val ue of
each asset ... at the tinme of sale.” 42 CF. R

s 413.134(f)(2)(iv) (1999).

Natural ly, Nu-Med would prefer that as nuch of Lake
Medi cal Center's sale price as possible be apportioned to non-
depreci abl e assets. This would |lower the allocable sales price
of the depreciable assets, maxim zing both Nu-Med's | osses
and its Medicare cost recovery. To that end, Nu-Med thinks
that its rei mbursenent was inadequate because both the
i nternedi ary and the Provider Rei nbursenent Review Board
assigned no value to the nedical records transferred as part
of the sale. See Lake Medical Cr., No. 97-D107, slip op. at
12.

It is true that the appraiser placed a fair market val ue of
$1.5 mllion on the nedical records out of a total appraisal of
approximately $17 mllion for the Center, although everything
actually sold for $14.4 mllion. But those nunbers show that
t he purchaser paid nothing for residual going concern val ue:
the tangi bl e assets were sold for less than their fair market
val ue. Medical records are, the Board determned, akin to
goodwi | I, assigned a positive value only when the sales price
of the other assets exceeds their fair market value. See Lake
Medi cal Cr., No. 97-D107, slip op. at 11-12. In this respect
the Board's judgnent conports with generally accepted ac-
counting practices. See Financial Accounting Standards
Board, Current Text: Accounting Standards B50. 145;

B50. 160 (1994) ("goodwi|l" only recorded when sale price of
assets exceeds fair market value); John Downes & Jordan
Elli ot Goodman, Dictionary of Finance and | nvestnment

Terns 239 (5th ed. 1998) ("going concern val ue" recorded as
"goodwi I I " in acquisition accounting). The Board sufficiently
supported its conclusion that Nu-Med's nedical records could
not, as the district court put it, be "valued as an asset

i ndependent of Lake Medical's ongoing operations.” See

Lake Medical Cr., 89 F.Supp.2d at 90. It is of no nonent
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that the sal es agreenment includes "all books and records of
the facility." The sales agreenent al so includes "good wll
which only exists if the assets are sold for nore than fair
mar ket value. The nere fact that an asset was transferred

does not nean it had a positive fair market val ue.

W have considered and rejected Nu-Med's ot her argu-
ments. The judgment of the district court is

Affirned.
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Sentelle, Crcuit Judge, concurring in part and dissent-
ing in part: | concur in nost of the well reasoned opinion of
the court, but find that | amunable to join Part I1. Al though
I think the result reached by the Secretary, the district court,
and the majority is a reasonable one, | do not think it is
consi stent with governing HHS regul ati ons.

The applicabl e HHS regul ati on provides:

If a provider sells nore than one asset for a |lunp sum
sales price, the gain or loss on the sale of each deprecia-
bl e asset nust be determ ned by allocating the [unp sum
sales price anong all the assets sold, in accordance wth
the fair market value of each asset as it was used by the
provider at the tinme of sale. |If the buyer and seller
cannot agree on an allocation of the sales price, or if they
do agree but there is insufficient docunmentation of the
current fair market value of each asset, the internediary
for the selling provider will require an appraisal by an

i ndependent apprai sal expert to establish the fair market
val ue of each asset and will nake an allocation of the

sal es price in accordance with the apprai sal

42 CF.R s 413.134(f)(2)(iv) (enphasis added). The regul a-
tion makes no distinction between tangi ble and intangible
assets, nor does it Iimt the allocation of sale prices to
depreci abl e assets. Mst inportantly for the purposes of the
present controversy, it does not adopt "generally accepted
accounting practices.” Mj. Op. at 6.

The Secretary's argunment that nedical records primarily
have a "going concern"” value and that assets with "going
concern" val ue should not be allocated a portion of the sale
price is certainly reasonable, and | accept that follow ng
"general ly accepted accounting practices" would dictate the
result reached by the court. |Indeed, were the Secretary to
promul gate regul ations to that effect, | have little doubt that
t hose regul ations would withstand all challenge. But that is
not the state of the regulations that governed the sale before
us.

As appel | ant argued, the Secretary's regulations explicitly
require the internmediary to allocate the sales price "anong
all the assets sold." There is little anbiguity in this state-

ment. |If the nmedical records were anong "the assets sold"

by Nu-Med, then they should be allocated a portion of the
sales price. The records were listed as a separate asset at
the tine of sale even though all of the assets were sold for a
| unp-sum price

Since the buyer and seller did not agree on the value, if
any, to be assigned to the nedical records, the internediary
was required to submt this matter for independent appraisal
which it did. Under the plain | anguage of the regulation, this
apprai sal, and not "generally accepted accounting practices,"
controls. The regulatory |anguage | eaves no roomfor the
internediary, or the Secretary, to reallocate portions of the
sal es price because they di sapprove of the appraiser's judg-
ment. Wile the Secretary's view is nost reasonable as a
policy matter, it is not the view enbodied in the Secretary's
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own regulations. |If the nedical records were "intended to be
anong the assets transferred in the sale” then they were
anong the "assets sold" and fall under the regulations. That
this produces an unreasonabl e or unconventional result does
not give the Secretary or the courts license to rewite the
regul atory | anguage.

In all other respects | join Judge Randol ph's careful opin-
ion for the court.
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