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Nei |l Levine argued the cause and filed the brief for the
non-f ederal appellees.

Robin L. Rivett and Anne M Hayes were on the brief for
am ci curiae Pacific Legal Foundation, et al., in support of
appel l ants. Reed Hopper entered an appearance.

Before: Sentelle and Henderson, G rcuit Judges, and
Si | berman, Senior Crcuit Judge.

pinion for the Court filed by Senior Circuit Judge
Si | ber man

Si I berman, Senior Circuit Judge: Appellants Building In-
dustry Association, et al., sought review of the Fish and
Wldlife Service's listing of various fairy shrinp species as
endangered or threatened. They now challenge a district
court decision denying their notion for summary judgnent.
Determ ning that we have jurisdiction, we affirmthe denial

In those regions of California with Mediterranean climates,
one finds shall ow depressions called "vernal pools" that fill
with rainwater in fall and winter only to evaporate in spring.
In these pools reside nunerous indigenous aquatic inverte-
brates that have evolved to survive in the pools' variable
environnental conditions. 1In 1992 the Fish and Wldlife
Service proposed to |ist as endangered species five tiny
crustaceans resident in California s vernal pools: the verna
pool fairy shrinp, Conservancy fairy shrinp, |longhorn fairy
shrinp, California linderiella, and vernal pool tadpole shrinp
(collectively, "fairy shrinmp"). The proposed rule specified
actual and threatened destruction of vernal pools as a justifi-
cation for the listing.1

After a coment period, the Service withdrew the proposa
tolist the California linderiella. It listed vernal pool fairy
shrinp as threatened and the three renai ni ng speci es as

1 See Proposal to Determ ne Endangered Status for Fairy
Shrinp, 57 Fed. Reg. 19,856, 19, 858 (proposed May 8, 1992).
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endangered. Though t he Endangered Speci es Act (ESA)
requires the Service to designate "critical habitat[s]" for
listed species "to the maxi mnum extent prudent and determ n-
able,"” the Service declined to make desi gnations on the
ground that so doing would put the |listed species at risk of
vandal i sm 2

The Service's decision then began its | ong and bunpy
journey to appellate review. Appellants challenged the list-
ing decision in the district court, asserting violations of the
ESA, the Administrative Procedure Act (APA), and the Con-
stitution. Along with contesting on various grounds the
general validity of the listing decision, appellants took issue
with the Service's failure to designate critical habitats. In
response to cross-notions for summary judgnment, the district
court in July 1997 granted summary judgment to the Service
on all clainms except the critical habitat claim On that claim
the court held that the failure to designate critical habitat was
arbitrary and capricious and remanded to the Service either
for designation or for explanation why designation was not
prudent. 3

VWile the critical habitat remand was pending, the district
court certified the listing clainms under Rule 54(b). An appea
of that portion of the decision followed, but we dismssed for
lack of jurisdiction. The listing clains and the critical habitat
cl aimarose out of the sane body of |aw and fact, meaning
that the listing appeal would be intertwined with a possible
critical habitat appeal. Wth the threat of such a pi eceneal
appeal |oom ng, and w thout an explanation fromthe district
court as to why such an approach was desirable, we held that
we | acked jurisdiction.4

2 16 U S.C s 1533(a)(3) (2000); see Determ nation of Endan-
gered Status for Fairy Shrinp, 59 Fed. Reg. 48,136, 48,151 (Sept.
19, 1994); Wthdrawal of Proposal as to the California Linderiella,
59 Fed. Reg. 48,154 (Sept. 19, 1994).

3 See Bldg. Indus. Ass'n v. Babbitt, 979 F. Supp. 893, 905-06,
908 (D.D.C. 1997).

4 See Bldg. Indus. Ass'n v. Babbitt, 161 F.3d 740 (D.C. Cr.
1998).

In March 1999, the district court reviewed additional record
citations the Service had provided in support of its conclusion
that critical habitat designations would be inprudent. It
ruled that these materials did not adequately support the
Service's concl usion, vacated the Service's decision not to
designate critical habitats, and remanded once again. Ac-
cording to the district court, the decision constituted a fina
j udgrment on all clains.

Appel | ants brought a second appeal of the listing decision
W ordered the parties to address whether a final decision
exi sted because the critical habitat remand was still before
the Service, which had not itself appealed. 1In an attenpt to
resol ve any possible jurisdictional infirmty, appellants decid-
ed to abandon litigation of the critical habitat claim |eaving
for resolution only the listing clainms, which were clearly final
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To that end, appellants noved the district court to anend its
March 1999 judgnent remanding to the Service or in the
alternative for leave to amend their conplaint to delete the
critical habitat claim The district court determned that due
to the pending appeal it had no jurisdiction to consider the
motion; it also indicated that if it were to regain jurisdiction
it would deny the notion to anmend the judgnent but grant

| eave to anend the conplaint.5 Soon thereafter appellants
nmoved this court to dismss their appeal, which we did. The
district court then granted appellants' notion to strike from
their conplaint the critical habitat claim the only claimon
whi ch they had prevailed. Appellants inmediately brought

this appeal, their third attenpt to gain review of the district
court's dismssal of the listing claims. W once again ordered
the parties to address our jurisdiction

Appel | ants all ege numerous errors in the district court's
decision. They argue that the rule's heavy reliance on a
study, the so-called "Sinovich study,” not nmade avail abl e
during the comment period violated the APA, as did the rule's

5 See Bldg. Indus. Ass'n v. Babbitt, 70 F. Supp. 2d 1 (D.D.C.
1999).
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enuneration of fairy shrinp populations in terns of verna

pool conpl exes rather than individual pools. They further
contend that the listing was not supported by the best
avai l abl e scientific data, as required by the ESA, and that the
Service msapplied its own policy on i ndependent peer review.
The nonfederal appellees, public interest groups that inter-
vened below ("intervenors"), argue that we |lack jurisdiction
because no final judgnment exists. W address that argunent
before reaching the nerits.

A

Intervenors' jurisdictional argunent is subtle. Absent ap-
peal by the agency, an order remanding to an agency for
further proceedings is not an appeal able final decision even
where the district court dism sses the case. See NAACP v.
United States Sugar Corp., 84 F.3d 1432, 1436 (D.C. Cir.
1996). Before amendnent of the conplaint, therefore, the
critical habitat remand pending before the Service prevented
our assertion of appellate jurisdiction over the listing clains.
Accordi ngly, appellants anmended their conplaint to omt the
critical habitat claim Though the 1997 deci sion was not fina
at the time it was entered, under the doctrine of cunul ative
finality the dism ssal of the only claimthat survived that
decision retroactively rendered it final and appeal able. See
15A Charles Alan Wight, Arthur R Mller, & Edward H
Cooper, Federal Practice & Procedure s 3914.9, at 631-42
(2d ed. 1992); «cf. Sacks v. Rothberg, 845 F.2d 1098, 1099 (D.C.
Cr. 1988) (per curiam.

I ntervenors argue, however, that the district court abused
its discretion in allow ng anendnment of the conplaint after
judgrment. If that were so, the March 1999 deci si on renand-
ing to the Service would still be in force, and there would be
no final judgnment for this court to review Odinarily post-

j udgrment anendnent of a conpl aint under Rule 15(a) re-

qui res reopeni ng of the judgnent pursuant to Rule 59(e) or
60(b). See Cassell v. Mchaux, 240 F.2d 406, 407-08 (D.C
Cir. 1956). This prevents litigants fromresurrecting clains
on which they have lost. Cf. Firestone v. Firestone, 76 F.3d
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1205, 1207-08 (D.C. Gr. 1996) (per curian). But that con-
cern is absent here: appellants prevailed on the claimin
guestion, and dropped it only so that they m ght appea

di sm ssal of other clains.

Appel | ants respond (and the Service agrees) that because
the remand was not a final judgnment, no notion under Rule
59 or 60 was necessary to anend the conplaint to abandon
clains they no | onger wished to pursue. W agree. The
general requirenment of a Rule 59 or 60 notion prior to post-
j udgnment anendnent is enployed to serve the judicial policy
"favoring finality of judgments and the expeditious term -
nation of litigation." See 6 Charles Alan Wight, Arthur R
Mller, & Mary Kay Kane, Federal Practice & Procedure
s 1489, at 694 (2d ed. 1990). Neither goal is served by
requiring a Rule 59 or 60 notion here. |Indeed, it would be
passing strange if in order to secure appeal of the clainms on
whi ch they | ost appellants were forced to litigate to finality
clains on which they prelimnarily prevailed and that they
now wi sh to abandon. 6

B

As noted, the rule relies heavily on the Sinovich study,
whi ch was rel eased after the proposal and which the agency
received only during the comment period. The study was
therefore not anong the materials published for public com
ment. Appellants argue that the Service's failure to seek
comment on the study violated the APA

6 Intervenors argue that they are prejudiced by appellants
anendnment because they are forced to relitigate the dropped claim
in a separate suit. But the inability of a third party to rely on the
di sposition of a claimcannot force a plaintiff to litigate what it
wi shes to drop. In any event, one intervenor recently sued the
Service to conpel designation of critical habitats for the four |isted
species. The district court has granted sunmary judgnent to that
i ntervenor and ordered the Service to designate critical habitats by
August 8, 2001. See Butte Envtl. Council v. Wite,
No. Civ. S-00-0797 WBS GGH (E.D. Cal. Feb. 8, 2001).
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It is not disputed that the Service placed great weight on
the Sinovich study. It is cited frequently in the rule, which
touted it as "[s]cientifically credible.” 59 Fed. Reg. at 48, 141.
The Service concedes that the study is "the first long-term
mul tidisciplinary study"” and "the nost scientifically based
and wel | -docunent ed professional study" of California verna
pool s ever attenpted, that it is "nore conprehensive than
any previous study,"” and that "the final rule relied substan-
tially on the findings in the Sinovich study.”

The Servi ce nonethel ess contends that it was not required
to publish the Sinovich study for public conment, and we
agree. The APA generally obliges an agency to publish for
comment the technical studies and data on which it relies.

See Solite Corp. v. EPA, 952 F.2d 473, 484 (D.C. Cr. 1991)
(per curian). But to avoid "perpetual cycles of new notice

and coment periods," Ass'n of Battery Recyclers v. EPA

208 F.3d 1047, 1058 (D.C. Cir. 2000), a final rule that is a

| ogi cal outgrowth of the proposal does not require an addi -
tional round of notice and conment even if the final rule
relies on data submtted during the coment period. See

Int'l Fabricare Inst. v. EPA 972 F.2d 384, 399 (D.C. Gir.

1992) (per curiam; Solite, 952 F.2d at 484. Such is the case
here. The Sinovich study, while the best available, only

confirmed the findings delineated in the proposal. 1In relying
on it, the Service "did no nore than provide support for the
same decision it had proposed to take." Int'l Fabricare, 972

F.2d at 399. Essentially, the proposal advanced for conmmrent
a hypot hesi s and sonme supporting data. The Sinovich study
provi ded additional support for that hypothesis--indeed, bet-
ter support than was previously available--but it did not
reject or nodify the hypothesis such that additional conmmrent
was necessary. See Solite, 952 F.2d at 484.

Appel | ants next object to the rule because it counts fairy
shrinp popul ati ons by the nunber of vernal pool conplexes,
not the nunber of individual vernal pools, in which they
reside. See 59 Fed. Reg. at 48,137. (A pool conplex is a
group of individual pools that, due to their proximty, are
susceptible to the same threats.) Appellants insist that the
proposal never put the public on notice of the "conpl exes
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met hodol ogy” or of the definition of conplexes.7 But the use
of compl exes to neasure fairy shrinp popul ati ons was no
surprise: the proposal itself used the termfive tinmes. See 57
Fed. Reg. at 19,856, 19,858, 19,859. Mdreover, nothing in the
final rule's use of conplexes constituted a deviation fromthe
proposed rule. The proposal posited danger to existing fairy
shrinp popul ations, which were discussed in terns of both

i ndi vi dual pools and pool conplexes; consistent with the
proposal, the final rule found danger to existing fairy shrinp
popul ati ons, which were neasured--npost accurately, accord-

ing to the rule--in terns of pool conplexes. The final rule's
measur enent of popul ations solely in ternms of conpl exes,

after the proposal's unconmtted use of both mnethodol ogi es,
was a tightening of the rule's reasoning, but it was nonethe-
|l ess a logical outgrowth of the proposal. Appellants have not
pointed to any way in which the sharpened focus on conpl ex-

es changed the rule's reasoning or conclusion

Appel l ants al so clai mthat methodol ogical flaws in the
Si movi ch study and ot her relied-upon authorities mean that
the rule was not based on the "best scientific and conmerci al
data available,” as required by 16 U S.C. s 1533(b)(1)(A).
Yet as the district court noted, appellants "have pointed to no
data that was omtted fromconsideration.”™ 979 F. Supp. at
903. Assumi ng that studies the Service relied on were inper-
fect, that alone is insufficient to underm ne those authorities

status as the "best scientific ... data available.” Appellants
m sread s 1533(b)(1)(A): the Service nmust utilize the "best
scientific ... data available,” not the best scientific data

possi ble. The Service may not base its |istings on specul ation
or surmse or disregard superior data, cf. Bennett v. Spear

520 U. S. 154, 176 (1997); City of Las Vegas v. Lujan, 891

F.2d 927, 933 (D.C. Gr. 1989), but absent superior data--and

7 Appellants' brief never explains why they were di sadvant aged
by the Service's reliance on pool conplexes. At oral argunent
appel | ants suggested that reliance on conpl exes reduced the num
ber of discrete groups of fairy shrinp, meaning that a threat to a
single shrinp grouping threatens a greater fraction of that species.
Thei r argunment remains somewhat obscure
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appel l ants point to none--occasional inperfections do not
violate s 1533(b)(1)(A).

Finally, we reject appellants' claimthat the listing's validity
is undermned by its failure to conply with the Service's peer
review policy. To be sure, the listing was not subjected to
t he present peer review procedure, which requires that "dur-
ing the conment period" the Service obtain three indepen-
dent specialists' opinions on the nmerits of the decision and
reprint themin the listing. See Peer Review Policy State-
ment, 59 Fed. Reg. 34,270 (July 1, 1994). But the current
peer review policy cane into force 22 nonths after the close
of the fairy shrinp coment period. Appellants point out
that a March 1995 letter froma Service official to Congress-
man Ri chard Ponbo stated that "[i]n conformance with policy
(59 FR 34270), the Service sought scientific peer review of the
listing proposal." Letter from George T. Franpton, Jr.

Assi stant Secretary for the Service, to Hon. Richard Ponbo 1
(March 10, 1995). That statenment may have misled the
congressman as to the Service's conpliance with the specific
peer review procedures pronulgated in 1994, but the listing
was in fact subject to peer review that was intense though
less formal than is currently required. In any event, appel-
| ants suggest no basis on which the letter would render the

| ater-enacted policy statenent retroactively binding on an

al r eady- concl uded conment period. 8

* * *x %

The deni al of appellants' notion for summary judgnment is

Affirned.

8 Appellants also argue that this application of the ESA exceeds
Congress' Conmerce C ause power and that the Service msapplied
the ESA's statutory factors. According to appellants' brief, howev-
er, the forner claimfails under National Association of Hone
Buil ders v. Babbitt, 130 F.3d 1041 (D.C. Gr. 1997), and is asserted
only to preserve the possibility of en banc review Appellants
conceded at oral argunment that the latter claimwas not pressed
bel ow.
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