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Ann Rosent hal and John Shortall, Attorneys, United States
Departnment of Labor, were on brief for the appellees.

Bef ore: Henderson, Randol ph and Rogers, G rcuit Judges.
pinion for the court filed by Crcuit Judge Henderson

Karen LeCraft Henderson, Gircuit Judge: Appellant Rog-
er Wod seeks review of the district court's dismssal of his
appeal fromthe decision of the Departnent of Labor (DQOL)
declining to file suit on his behalf for retaliatory discharge
under section 11(c) of the Cccupational Safety and Health Act
(Act), 29 U S.C. s 660(c). The district court held that the
DOL's decision not to sue was committed to the agency's
di scretion by |law and thus not subject to judicial review
pursuant to the United States Suprene Court's decision in
Heckl er v. Chaney, 450 U.S. 821 (1985). 1In light of the
l[imted i ssue Wod raises on appeal, we affirmthe district
court's dismssal of his conplaint but on a different ground.

Wod was enpl oyed as a senior electrician by United
Engi neers and Constructors (UE&C)1 at the Johnston Atol
Chemi cal Agent Disposal System (JACADS).2 JACADS is a
facility consisting of several chem cal weapons incinerators
| ocated on the Johnston Atoll in the Pacific Ocean. The
facility is operated by UEGC pursuant to a U S. Arny
contract to dismantle and destroy the |ethal chem cal weapons
stockpile stored on the island. Due to the type of weapon
handl ed at JACADS, the working conditions at the facility are
probably as dangerous as any undertaken in the world.

According to his conplaint, before working at JACADS
Wod was enpl oyed at the Pine Bluff Arsenal in Arkansas,
where he gai ned extensive experience in the field of chemnica

1 UEGC i s a subsidiary of Raytheon Industries.

2 On anotion to disnmss, the facts as alleged in the conplaint are
taken as true and all reasonable inferences therefromare drawn in
the plaintiff's favor. See Sugar D. Co. v. N agara Frontier Tariff
Bureau, Inc., 476 U S. 409, 411 (1986).

weapons destruction, nmaking over 1000 "toxic entries"3 with
various levels of protective clothing and respirators. Upon
his arrival at JACADS in 1990, Wod di scovered that nman-
agenent and many of his co-enployees failed to appreciate

t he dangers associated with the destruction of chem cal weap-
ons. In particular, he found basic safety equi pnent and
training, the normat Pine Bluff, inadequate at JACADS. As
a result, Wod began maki ng a nunber of safety conplaints
about conditions at the facility. In Novenber 1990, Wod's
concerns were confirnmed when an investigation conducted by
the Occupational Safety and Heal th Adm nistration (OSHA)
resulted in the issuance of a "serious"4 citation for two
violations. The violations included the provision of unap-
proved respirators, 29 CF.R s 1910.134(c), and the standby
team s use of inproper protective equipnment, 29 C F. R

s 1910.134(e)(3)(iii). Coincident with the citation, OSHA
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mandated that all toxic entries be discontinued until JACADS
conmplied with a schedul e of specific safety precautions.

Subsequently, Wod and his supervisors had a nunber of
cl ashes regardi ng safety issues at JACADS. The supervisors
saw many of Wbod's allegations as scare tactics, intended to
frighten his co-workers. The disputes culmnated in Wod's
refusal to work in a toxic area because UE&C had not
provided himw th new corrective | enses for the facepi ece of
his protective nmask. Because he had al ready received a fina
reprimand for refusal to work,5 Wod was di scharged for
i nsubordi nati on on February 4, 1991

3 Atoxic entry is an entry into an environnent where toxic
contam nation exists. See Conpl. p 15.

4 "[S]erious" neans a "hazard, violation or condition such that
there is a substantial probability that death or serious physica
harmcould result.” See 29 CF.R s 1960.2(v).

5 On February 2, 1991 Wod had received and signed a "Fl NAL
REPRI MAND" | etter detailing his refusal to work as directed.
The reprimand stated that "any further incidents, in which your
actions are interpreted as insubordination ... will result in the
i medi ate term nation of your enploynent at JACADS." JA 123.
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On February 15, 1991 Whod filed a conplaint with OSHA
al l eging that his discharge violated section 11(c)(2) of the Act,
whi ch prohibits reprisals against enployees who raise health
and safety concerns. See 29 U S.C. s 660(c).6 OSHA region-
al investigator John Braeutigamwas initially assigned to
i nvestigate Wod's all egati ons and, based on his investigation
the San Franci sco Regi onal OSHA O'fice concl uded that
UE&C had viol ated section 11(c)(2) of the Act by term nating
Whod for making safety conpl ai nts about the conditions at
JACADS. Wen attenpts at settlenent proved unsuccessf ul
the Regional Ofice forwarded the conplaint to the DCOL
Regi onal Solicitor with the recormmendation that "a case be
filed on Wod's behalf." After further research, the Regiona
Solicitor concluded that the case was inappropriate for litiga-
tion due to a possible jurisdictional conflict with the Depart -
ment of the Arnmy (Arny), which, he concluded, was responsi -
ble for setting the safety standards at JACADS. As a result,
DOL's Ofice of the Solicitor (DOL Solicitor) referred Wod's
claimto the Arny. The Army conducted its own investiga-
tion and, in February 1996, finally returned the case to DOL
wi t hout taking any action.

In April 1996 OSHA and the DOL Solicitor reviewed
Wod's case again. In a letter dated May 3, 1996 the OSHA
Assi stant Secretary notified Wod that OSHA woul d take no
further action. Explaining that the right to refuse to work is
very limted, the Assistant Secretary concluded that Wod' s
refusal to participate in toxic entries did not neet the applica-
ble legal test and thus his termi nation did not violate section
11(c). The Assistant Secretary al so suggested that UE&C s
probabl e jurisdictional defense based on the Arny's authority
over JACADS woul d "further conplicate the litigation."

6 Section 660(c) has three subsections. Defining "protected activi-
ty" under the Act, section 660(c)(1) provides: "No person shal
di scharge or in any manner discrimnm nate agai nst any enpl oyee
because ... of the exercise by such enployee ... of any right
afforded by this chapter.” 29 U S.C s 660(c)(1l). Section 660(c)(2)
provi des the conpl aint procedure and describes the prohibited
action, see infra p. 6, and section 660(c)(3) sets forth the Secretary's
noti ce deadline once a conplaint is filed.
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On Cctober 2, 1998 Wod filed the instant action seeking
judicial review of the DOL Secretary's decision declining to
bring a civil action on his behalf pursuant to section 11(c)(2)
of the Act. Count | of his conplaint alleged that the Secre-
tary "determ ned that Raytheon, [Wod' s] enployer, had
violated 29 U . S.C. s 660(c)" and then "unlawfully declined to
file suit in an appropriate U. S. district court against Ray-
theon.” Conpl. p p 57-58. Counts Il and Il alternatively
charged that the statenent of reasons regarding the decision
not to sue contained in the Assistant Secretary's May 3, 1996
letter violated the Administrative Procedure Act (APA), 5
US. C s 706(2)(a).7 Defendants DOL and the DOL Secre-
tary nmoved to dism ss.

On June 23, 2000 the district court dismssed Wod's
conpl ai nt, concluding that the Secretary's decision declining
to bring a section 11(c) suit was not judicially revi ewable.
Wod v. Herman, 104 F. Supp. 2d 43, 48 (D.D.C. 2000). The
district court relied on the holding in Heckler v. Chaney, 470
U S. 821 (1985), in which the Supreme Court declared that an
agency decision declining to initiate an enforcenent action is
general ly "presunmed i mune fromjudicial review' unless the
statute "has provided guidelines for the agency to follow in
exerci sing enforcenment powers.” Wod v. Herman, 104
F. Supp. 2d at 45-46 (D.D.C 2000) (quoting Chaney, 470 U.S.
at 832-33).8 "[Unable to discern any mneaningful guidelines
for the Secretary to follow in deciding whether to bring an
enforcenent action,” the district court held that "the Chaney

7 Count Il also challenged the Assistant Secretary's additiona
rationale included in his May 3, 1996 letter that the jurisdictional
issue would likely conplicate the litigation of Wod's claim Counts
IV, Vand VI laid out additional grounds for relief which are not
bef ore us on appeal

8 Chaney noted that an agency's decision to decline enforcenent
is "generally committed to an agency's absol ute discretion"” and
"invol ves a conplicated bal ancing of a nunber of factors which are
peculiarly within [agency] expertise.” 470 U S. at 831 (citations
omtted). |In addition, "the agency is far better equipped than the
courts to deal with the many variables involved in the proper order
of its priorities.” 1d. at 831-32.
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presunpti on of nonreviewability must govern.” 1d. at 46.
Wt hout separately discussing the APA clains, the district
court dism ssed the entire action. This appeal followed.

On appeal, as he did in the district court, Wod frames the
i ssue as "whether the Secretary of Labor's decision not to
bring an enforcenment action, despite having found a violation
under 29 U.S.C. s 660(c), is reviewable." Appellant's Br. at
2. W review the dismssal of Wod' s conplaint de novo
Glvinv. Fire, 259 F.3d 749, 756 (D.C. Cr. 2001). 1In
deciding a purely |l egal question, we need not adopt the
reasoning relied upon below. See Eldred v. Reno, 239 F.3d
372, 374-75 (D.C. Cr. 2001). Wile we affirmthe district
court's dismssal of Count I, we do so on a different basis
fromthe one used below. W conclude that Count | fails to
state a claimon which relief can be granted, Fed. R Cv. P
12(b) (6), because the Secretary did not determ ne that Wod's
di scharge viol ated section 11(c) of the Act.

In chall enging the Secretary's non-enforcenent decision
Wbod relies principally upon the |anguage of section 11(c)(2).
W allow Wod to fall on his statutory "sword." The perti-
nent | anguage of section 11(c)(2) of the Act provides:

Any enpl oyee who believes that he has been di scharged

or otherw se discrimnated agai nst by any person in
violation of this subsection may ... file a conplaint with
the Secretary alleging such discrimnation. Upon receipt
of such conmplaint, the Secretary shall cause such investi-
gation to be made as he deens appropriate. |f upon

such investigation, the Secretary determ nes that the
provi sions of this subsection have been viol ated, he shal
bring an action in any appropriate United States district
court agai nst such person ..

29 U.S.C. s 660(c)(2) (enphasis added). Count | mirrors the
statutory | anguage, alleging that the Secretary determ ned
that Whod's enpl oyer had violated section 11(c)(2) and then
"unlawfully failed to bring an action.” 1In light of the con-
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gressi onal mandate reflected by the "shall" |anguage, Wod
argues, the Chaney presunption of non-reviewability is inap-
plicabl e.

Whod' s contention is based on the premi se that the Secre-
tary's statutory duty to bring suit under section 11(c)(2)
arises only if the Secretary first finds a violation. As dis-
cussed bel ow, the Secretary nmade no such determ nation here
and concl uded instead that Wod's refusal to work was not
protected activity under the Act. Wod appears to view the
Secretary's determ nation that the subsection was not viol at-
ed and the Secretary's decision not to bring suit as two sides
of the sane coin so that he may chall enge the [atter without
regard to the former. As the conplaint itself appears to
recogni ze, however, the Secretary's determ nation that sec-
tion 11(c)(2) has been violated at all is a requisite precondition
to her enforcenent decision. Count | alleges "[t]he Secretary
conducted an investigation into plaintiff's claimof retaliation
confirmed its nerits; and determ ned that Raytheon, plain-
tiff's enployer, had violated 29 U S.C. s 660(c) by termnat-
ing plaintiff in retaliation for protected activity." Conpl. p 57
(enphasis added). In his Reply Brief, Wod further argues
t hat because the "Secretary of Labor unquestionably found a
violation of s 11(c)," the DOL "was obligated to file suit on
his behalf.” Reply Br. at 1 (enphasis added). Although
Count | (paragraph 57) of the conplaint alleges that the first
step of the statutory directive detail ed above was net, Wod's
conplaint also recites the contents of the Assistant Secre-
tary's May 3rd letter, which states in part that "we concl ude
that your refusal to work does not neet the test set forth in
[section 11(c)]." Conpl. p 50 (enphasis added). See general -
ly 5A Charles Alan Wight & Arcthur R Ml ler, Federa
Practice and Procedure s 1357, at 319-20 (2d ed. 1990). On
its face, then, the conplaint foretells its own dem se. Wod's
chal l enge to the Secretary's decision not to bring suit on his
behal f, which fornms the basis of Count I, cannot be heard if
the Secretary did not first determ ne that UE&C viol at ed
section 11(c)(2).

Section 11(c)(2) designates the Secretary as the official who
deci des whet her and to what extent an investigation is "ap-

Page 7 of 8
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propriate" and, based on that investigation, whether the
conpl ai nant has made out a claimthat his enployer discrim-
nat ed agai nst him by discharge or otherw se, for his protect-
ed activity. 29 U S.C. s 660(c). To denonstrate that the
Secretary "unquestionably" found a viol ation, Wod sweep-

ingly contends that "[e]very single Department of Labor

of ficial and attorney who investigated the facts found a strong

merit case." Reply Br. at 1. Hs contention, even if true, is
irrelevant. Only the Secretary of Labor is authorized to
"determ ne" whether the "subsection has been violated.” The

Secretary has delegated to the Assistant Secretary for Cccu-
pati onal Safety and Health "the authority and assigned re-
sponsibility for adm nistering the safety and heal th prograns
and activities of the Departnment of Labor ... under ... the
Cccupational Safety and Health Act of 1970." See Secretary's
Order 3-2000, 65 Fed. Reg. 50017 (August 16, 2000). Using
this authority, the Assistant Secretary for Cccupational Safe-
ty and Heal th John Deer determ ned on May 3, 1996 that

Whod's refusal to work was not protected activity under
section 11(c)(2) and therefore UE&C did not violate the Act
by di scharging him The first step of section 11(c)(2) not
havi ng been taken, then, Wod cannot as a matter of |aw

make out a retaliatory discharge claimas set forth in Count
1.9

For the foregoing reasons, the district court's dismssal of
Count | of Wod's conplaint is

Af firned.

9 In holding that the Secretary's decision not to sue was unre-
viewabl e, the district court did not reach Counts Il and 111, Wod v.
Herman, 103 F. Supp. 2d at 45; on appeal Wod did not raise, in
the alternative, an issue on either, and accordingly, Wod has
wai ved any objection to their dismssal. Mreover, the court does
not reach the questions whether either the Secretary's determ na-
tion of a violation vel non or her determ nation upon finding a
violation not to file a conplaint are subject to judicial review
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