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Herbert M Wachtell argued the cause in No. 00-7093 for
appel lants. Wth himon the briefs were Peter C. Hein,
David S. Eggert, Tinmothy M Broas, Mchael K. Atkinson,
Robert F. MDernott, Jr., Paul S. Ryerson, Robert H Kl o-
nof f, Paul Reichert, Kenneth N Bass, Leigh Hyer, Janet L.
Coet z, Joseph Barloon, Keith A. Teel, D. Edward WI son,

M chael B. MacWIlians, Peter A Wol son, Judah Best and
John Parker Sweeney. Newran T. Hal vorson, Jr. entered
an appear ance.

M chael C. Spencer argued the cause in No. 00-7093 for
appellees. Wth himon the brief were Dani el Edel man and
Roger M Adel man.
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Arthur R MIler argued the cause in No. 00-7023 for
appellants. On the briefs for appellants and am cus curi ae
Guat emal an Nati onal League Agai nst Cancer were CGeorge M
Fl em ng, Sylvia Davidow, Andres C. Pereira, Richard M
Martin, Jr., Nicholas Gl man, and Jonathan S. Massey.

Herbert M Wachtell argued the cause in No. 00-7023 for
appellees. Wth himon the brief were Peter C. Hein, Tino-
thy M Broas, Mchael K Atkinson, Robert F. MDernott,

Jr., Paul S. Ryerson, Kenneth N. Bass, Leigh Hyer, Garyow
en P. Morrisroe, Thomas J. MCormack, Tinothy M

Hughes, Robert E. Scott, Jr., Joseph M MlLaughlin, Gene E
Voigts, Richard L. Gay, John Vanderstar and Judah Best.
Keith A Teel, David Guenstein, Daryl L. Joseffer, M chael
A. Schl anger, Peter A. Wpol son, and D. Edward W son, Jr.
ent ered appear ances.

Robin S. Conrad and Kenneth S. CGeller were on the brief
in No. 00-7023 of am cus curiae The Chanber of Commerce
of the United States.

Before: WIlians, Sentelle and Rogers, Circuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: 1In these two appeals, the court
nmust determ ne whether the plaintiffs have denonstrated
proxi mate cause in seeking, on an aggregate basis, to recover
costs incurred as a result of paying for the health care needs
of individual snokers. The conplaints allege conspiracy and
fraud in connection with federal antitrust and racketeering
("RICO') clainms as well as antitrust clains under District of
Col unbi a I aw and conmon |aw clains. Simlar clainms have
been considered and rejected as too renote by seven ot her
circuits. Because we agree with the other circuits that the
alleged injuries of the third-party payors are too renote to
have been proxi mately caused by the defendants' all eged
conduct, we reverse the denial of the notion to dismiss with
respect to the RICO and fraud clains in Service Enpl oyees
International Union Health and Welfare Fund v. Philip
Morris Inc., 83 F. Supp. 2d 70 (D.D.C. 1999) ("Service
Enpl oyees"), and otherwi se affirmthe dism ssal of the com
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plaints in Republic of Guatenmala v. Tobacco Institute, Inc.
83 F. Supp. 2d 125 (D.D.C. 1999) ("CGuatenala").

l.
A

In Service Enpl oyees, several |abor-managenent health
trust funds ("the funds"), see 29 U S.C. s 186(c)(5) (1994),
sued Philip Mrris, other tobacco conpanies, and other enti-
ties related to the tobacco industry, alleging a fraudul ent
schenme to preserve their control of the cigarette market and
to avoid the costs of treating snoking-rel ated di seases by
counteracting snokers' efforts to quit, by inmpairing the abili-
ty of health care providers to reduce costs through effective
snoki ng cessation prograns and safer cigarettes, and by
conceal i ng the tobacco industry's active role in manipul ati ng
and perpetuating the resulting health care crisis. The funds
seek to recover their paynments for participants' snoking-
rel ated health care costs by "su[ing] in their own capacities,
rather than asserting clains in subrogation on behal f of
i ndi vidual [f]und beneficiaries."

The district court granted the defendants' notion to dis-
m ss under Federal Rule of G vil Procedure 12(b)(6) the
funds' | ocal and federal antitrust clains for [ack of an anti-
trust injury and for failure to specify antitrust damages.
Servi ce Enpl oyees, 83 F. Supp. 2d at 89-91. The court
di sm ssed the funds' fraud clainms w thout prejudice for failure
to plead fraud with particularity as required by Federal Rule

of Gvil Procedure 9(b). 1d. at 91-92. The district court also
di sm ssed the funds' special duty, indemity, and unjust
enrichment clainms. 1d. at 92-94. Denying the notion to

dismss with respect to the funds' RI CO cl ai ns, however, the
district court accepted the funds' characterization of their

injuries as "direct injuries to the trust assets,” id. at 86, or
harm"to their infrastructure and financial health and stabili -
ty," id., and rejected the view that such damages are entirely

derivative of the harmsuffered by the funds' beneficiaries, id.
at 89. Wiile the district court acknow edged t he anal ytica
framework provided by the Suprenme Court in Associated

Page 4 of 15
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General Contractors of California, Inc. v. California State
Counci| of Carpenters, 459 U S. 519 (1983) ("AGC'), and

Hol mes v. Securities Investor Protection Corporation, 503

U S. 258 (1992), it addressed proxinmate cause in terns of
foreseeability and direct consequences, guided by the two-

part test set forth in the Restatenent (Second) of Torts s 431
(1965). Service Enpl oyees, 83 F. Supp. 2d at 80-83. The
district court concluded that foreseeable harmto the funds
stenm ng from def endants' all eged conduct was "obvious," id.

at 84, and resolved difficulties otherw se posed by the nature
of the funds' clainms by invoking "the inherent ability and
flexibility of our comon-|aw based | egal systemto respond

to the demands of a case as difficult as this,” id. at 79-80.

The defendants, in seeking reversal on the R CO and fraud
clains, rely principally on what they characterize as "150
years of controlling precedent” regardi ng proxi mate cause
under the comon |aw that the Supreme Court's decisions in
AGC and Hol nes have incorporated in anal yzing standing to
pursue federal antitrust and RICO clains. Holnes, 503 U S
at 267-70; AGC, 459 U.S. at 529-35. In addition to relying
on the rule that one who pays the nedi cal expenses of
anot her may not recover in a direct suit against the tortfeasor
but must proceed by way of subrogation, cf. Indus. Risk
Insurers v. Creole Prod. Servs., Inc., 746 F.2d 526, 528 (9th
Cr. 1984); Rock Island Bank v. Aetna Cas. & Sur. Co., 692
F.2d 1100, 1106-07 (7th Gr. 1982); Geat Am Ins. Co. v.
United States, 575 F.2d 1031, 1033-34 (2d Gr. 1978), the
defendants rely on the decisions of the circuit courts of appea
that have rejected such third-party payor suits against the
tobacco industry. The funds, in turn, appeal the disnm ssal of
all of their other clains save for their special duty and
i ndermi ty cl ai ns.

B

The Republics of Guatemala, N caragua, and Ukraine ("the
nati ons") seek to distinguish their clainms fromthose of the
typical third-party payor whose fate is sealed by the decisions
of other circuits. They contend that as soverei gn nations
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constitutionally (or otherwi se legally) obligated to provide
free health care and other fornms of social welfare to their
residents, or at least to those who cannot afford to pay for
such benefits, they have suffered economic harnms to their
treasuries that are independent of any harns allegedly suf-
fered by their residents as a result of snoking defendants
products. The nations nmaintain that they are not only the
best but the only plaintiffs who can recover for the economc
harm al | egedly suffered by their public fiscs. Further, they
claima purported right to sue in parens patriae that they

Vi ew as overcom ng concerns about their standing to recover
their econom c | osses under RICO and the federal antitrust

I aws.

The district court disnmssed the conplaints in their entire-
ty. Quatenala, 83 F. Supp. 2d at 128.1 Wthout adopting
t he defendants' position that the nations are nerely conpl ain-
ing of a purely derivative harm and acknow edgi ng that the
doctrine of renoteness affords courts flexibility in determn-
i ng whether the alleged injury is renote fromthe all eged
m sconduct, the district court considered it "abundantly clear
that the injury that [the nations] purportedly suffered oc-
curred only as a consequence of the harmto individua
snokers." 1d. at 129. The district court concluded that the
"tortured path" fromthe defendants' alleged wongdoing to
the nations' increased expenditures "denonstrates that [the
nations'] clains are precisely the type of indirect clains that
t he proxi mate cause requirenent is intended to weed out."
Id. at 130 (quoting Steanfitters Local Union No. 420 Welfare
Fund v. Philip Morris Inc., 171 F.3d 912, 930 (3d Cr. 1999)
("Steanfitters")).

In seeking reversal, the nations contend that the district
court msapplied the Holnmes factors, ignored the foreseeable
nature of the harnms alleged as well as public policy consider-
ations in conducting its proxi mate cause analysis, failed to
address the alternate chain of causation alleged by the na-
tions, and failed to acknow edge the nations' unique status as

Page 6 of 15

1 By unpublished order, the district court disnmssed the com

pl aints of N caragua and the Wkraine for the reasons in Guatenal a.
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foreign sovereigns. Essentially, the nations urge this court
to adopt the district court's proxi mate cause analysis in
Servi ce Enpl oyees and to give special weight to their right to
sue as parens patriae. They also contend that the district
court erred in not allowing themto replead their fraud and
RICO clainms. See Guatenmala, 83 F. Supp. 2d at 135 n.8.

Qur review of the district courts' partial denial and grant of
t he defendants' notions to disniss the conplaints under
Federal Rule of Civil Procedure 12(b)(6) is de novo. See
Kowal v. MCl Conmuni cations Corp., 16 F.3d 1271, 1276
(D.C. Cr. 1994). Because the relevant |egal analysis appears
i n several conprehensive decisions of other circuit courts of
appeal , our analysis is brief.

To date, seven circuit courts of appeal have rejected clains
simlar to those brought by the funds and the nations by
general ly concluding that the alleged injuries are too renote
and, therefore, are not redressable for |ack of proximte
cause.2 In Service Enployees, the funds seek to distinguish
these cases principally on the ground that the circuits have
engaged in an overly mechani cal anal ysis of proxi mate cause
and i gnored congressional intent and inportant public policies

2 Lyons v. Philip Morris Inc., 225 F.3d 909 (8th G r. 2000);
United Food and Conmercial Wrkers Unions, Enployers Health
and Wl fare Fund v. Philip Morris Inc., 223 F.3d 1271 (11th Cr.
2000); Tex. Carpenters Health Benefit Fund v. Philip Mrris Inc.
199 F.3d 788 (5th Cr. 2000); Int'l Bhd. of Teansters, Local 734
Heal th and Welfare Trust Fund v. Philip Mrris Inc., 196 F.3d 818
(7th Cr. 1999) ("Teansters"); Laborers Local 17 Health and Benefit
Fund v. Philip Morris Inc., 191 F.3d 229 (2d Cr. 1999) ("Laborers
Local "); Oregon Laborers-Enployers Health & Welfare Trust
Fund v. Philip Morris Inc., 185 F.3d 957 (9th G r. 1999) ("Oregon
Laborers™); Steanfitters, Local Union No. 420 Wl fare Fund v.
Philip Morris Inc., 171 F.3d 912 (3d Cr. 1999) ("Steanfitters"); see
al so Ass'n of Wash. Public Hosp. Dists. v. Philip Murris Inc., 241
F.3d 696 (9th G r. 2001) ("Wash. Pub. Hosp."); Allegheny Gen
Hosp. v. Philip Morris Inc., 228 F.3d 429 (3d G r. 2000) ("Alleghe-

ny").
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underlying RICO Pointing to RRCO s history and purpose,

see Sedima, S.P.R L. v. Inrex Co., 473 U S. 479, 519-20
(1985) (Marshall, J., dissenting), the funds maintain that
Congress intended to afford a remedy where, as here, in the
funds' words, "people, with common |aw clains, ... were not
abl e to adequately oppose an industry of conpanies conspir-
ing together to conmt m sconduct nore akin to the racke-
teering of organized crine than to garden-variety product
liability torts and isolated instances of fraud or deceit."
Heal th care payors, by contrast, "were the type of business
entities that suffered ... economic injuries, and that had the
size and power to nmount credible attacks as private attorneys
general to assist governnmental |aw enforcenent efforts.”
Therefore, Holnmes, AGC, Illinois Brick Co. v. Illinois, 431
US. 720 (1977), and simlar cases are distinguishable and
properly understood as the Supreme Court's effort to choose
anong multiple possible plaintiffs that have suffered econonic
injury and to select only the nost efficient and directly
injured plaintiff. Furthernore, the funds contend that a
proper analysis of the Hol mes factors denonstrates that they
have standing to pursue their R CO cl ai ns agai nst the tobac-
co industry. In a sonewhat simlar vein, the nations contend
that the district court's conclusion in Cuatenala failed to
recogni ze the uni que status of the nations as foreign sover-
ei gns seeking to protect their governments' treasuries

t hrough parens patriae actions.

The funds and the nations err in assum ng that the proxi-
mat e cause analysis called for by AGC and Hol mes is a quest
for the "best" (or, realistically, "least bad") plaintiff. Rather
the Suprenme Court has insisted on an appropriate plaintiff,
nanely, a plaintiff whose alleged injury possesses a sufficient-
Iy direct causal relationship to the all eged wongdoing. See
AGC, 459 U.S. at 533-35; see also Holnmes, 503 U. S at 268-
70. The problemfor the plaintiffs arises froml ong-standi ng
common | aw princi pl es which the Suprenme Court has incorpo-
rated into the proxi mate cause requirenent for purposes of
determ ning standing to bring RICO and federal antitrust
cl ai ns.

opinion>>

Page 8 of 15
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By relying on the analysis of RICO s |legislative history set
forth in Justice Marshall's dissenting opinion in Sedim, 473
U S. at 512-13, an approach rejected by the Court's majority,
id. at 497 n.15, the funds seek to show that in enacting Rl CO
Congress intended to adopt an analysis of the proxi mate
causation requirenent different fromthat identified by the
Supreme Court in Holnmes, 503 U. S. at 267-70. There may
be sone tension between the Holnes (RICO factors, which
m ght be read sinply to assert a single-factor direct-injury
test that is nmerely supported by several policy factors. See
Hol mes, 503 U.S. at 269, and the AGC (antitrust) approach
whi ch bal ances the directness concerns along w th other
factors. See ACGC, 459 U. S. at 537-45. This is not a pressing
i ssue here, however, because it is not outcone determnative
i nasmuch as the funds and the nations | ose under a pure
di rect ness test and under a bal ancing of the Hol nes factors.

The nations' assertion that they may proceed in parens
patriae is a dubious assertion at best, for as the First Circuit
poi nted out in Estados Uni dos Mexi canos v. DeCoster, 229
F.3d 332, 336 (1st Cir. 2000), parens patriae standi ng should
not be recognized in a foreign nation (by contrast with a State
in this country) unless there is a clear indication by the
Supreme Court or one of the two coordi nate branches of
governnment to grant such standing. The nations offer no
evi dence of such intent. 1In any event, they fail to show that
such status elimnates or adequately substitutes for proximate
cause. Rather, the doctrine of parens patriae is nerely a
speci es of prudential standing, see Mi. People's Counsel v.
FERC, 760 F.2d 318, 321-22 (D.C. Gr. 1985), and does not
create a boundl ess opportunity for governnents to seek re-
covery for alleged wongs against themor their residents.

See, e.g., Pfizer, Inc. v. Lord, 552 F.2d 612, 616 (8th Cr. 1975).

Even were the court to view as oversinplified the defen-

dants' reliance on the settled rule barring direct suits by third

parties seeking to recover the costs of nedical care paid on
behal f of individuals injured as a result of an alleged tortfea-

Page 9 of 15
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sor's conduct, 3 application of the Hol mes factors,4 503 U S. at
269-70, reveals that both the funds and the nations fail to
denonstrate proxi mate cause. Wth respect to the first

Hol mes factor, the circuits have generally concl uded t hat
damages for such clains are highly speculative and difficult to
cal cul ate given the nmany other potential causes for the al-

| eged financial injuries. See Wash. Pub. Hosp., 241 F.3d at
703; Al egheny, 228 F.3d at 441-42;5 Laborers Local, 191
F.3d at 239-40; Oregon Laborers, 185 F.3d at 964-65; Ste-
anfitters, 171 F.3d at 928-29; cf. Teansters, 196 F.3d at 823-
24. Regarding the second Hol nmes factor, the circuits have
concl uded that allow ng such clains to proceed would create a
risk of multiple recoveries and necessitate conplicated rules
for apportioni ng danages between groups of plaintiffs re-

nmoved at various levels fromthe tobacco industry's alleged

wr ongdoi ng. See Wash. Pub. Hosp., 241 F.3d at 703; Team
sters, 196 F.3d at 823; Laborers Local, 191 F.3d at 240-41,

3 Cf. Indus. Risk Insurers, 746 F.2d at 528; Rock |Island Bank
692 F.2d at 1106-07; Geat Am Ins. Co., 575 F.2d at 1033-34.

4 In explaining that the common | aw required "some direct
relati on between the injury asserted and the injurious conduct
al l eged,"” Hol mes, 503 U. S. at 268, the Suprenme Court characterized
its decision in AGC as identifying three relevant considerations: (1)
the need for sufficiently direct factual causation in order to be able
"to ascertain the amount of a plaintiff's damages attributable to the
violation, as distinct fromother, independent, factors"; (2) the
avoi dance of "conplicated rul es apportioni ng damages anong pl ai n-
tiffs renoved at different levels of injury fromthe violative acts [so
as] to obviate the risk of nultiple recoveries”; and (3) the assurance
that "directly injured victins can generally be counted on to vindi-
cate the law as private attorneys general, w thout any of the
probl ens attendant upon suits by plaintiffs injured nore renotely."
Id. at 269-70 ("the Hol nes factors").

5 The decisions of the Third and NNnth Grcuits in Al egheny
and Washi ngton Public Hospital are instructive with respect to the
nati ons' clains because, like the nations, the plaintiffs in both cases
were legally obligated to directly provide health care to snokers
who could not afford to pay for such services. See Wash. Pub
Hosp., 241 F.3d at 700; Allegheny, 228 F.3d at 436, 443.
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Oregon Laborers, 185 F.3d at 965-66; cf. Allegheny, 228 F.3d
at 442; Steanfitters, 171 F.3d at 933. The third Hol nes the
factor, the circuits have generally concluded, cannot outwei gh
i nportant policies underlying the first two Hol mes factors,
see Steanfitters, 171 F.3d at 933-34; see also Oregon Labor-
ers, 185 F.3d at 964, and furthernore, individual snokers may
be counted on to vindicate the public interests at stake in the
third factor by asserting various theories of recovery against
t he tobacco industry. See Wash. Pub. Hosp., 241 F.3d at 703;
Teansters, 196 F.3d at 823; Laborers Local, 191 F.3d at 241,
Oregon Laborers, 185 F.3d at 964. |In addition, the circuits
have rejected the contention that specific intent is sufficient
to denonstrate proximate cause, see Allegheny, 228 F.3d at

439; Laborers Local, 191 F.3d at 241-42; Steanfitters, 171
F.3d at 925, or that the foreseeable nature of the harns
alleged is sufficient to satisfy the proximte cause require-
ment. See Steanfitters, 171 F.3d at 926. Furthernore, the
Ninth and Third Crcuits have rejected efforts to distinguish
between third-party health care payors |ike the funds and
direct health care providers like the nations with respect to
the derivative nature of the harns alleged. See Wash. Pub
Hosp., 241 F.3d at 702-03; Allegheny, 228 F.3d at 440-41.

W |ikewi se hold that the harns all eged by the funds and
the nations are too renote fromthe defendants' alleged
wrongdoi ng to provide antitrust or RICO standing. Neither
the funds nor the nations have shown that their clained
econom ¢ harns were not caused by other independent fac-
tors or that difficult problens of duplicative recoveries or
al l ocation of damages coul d be avoi ded were they allowed to
proceed. Indeed, as the defendants suggest, the alleged
harm ari sing from paynment of mnedi cal expenses by the funds
and the nations is itself derivative of alleged injuries to
i ndi vi dual snokers, and the alleged "infrastructure” harns
are even nore renote than the damages for nedi cal pay-
ments because the potential for "infrastructure" harm does
not exist until an actuarially significant nunber of nedica
payments on behal f of snokers has been made. See Laborers
Local, 191 F.3d at 239; Oregon Laborers, 185 F.3d at 963;
Steanfitters, 171 F.3d at 927-28; cf. Teansters, 196 F.3d at
823-24. Mbreover, as the Seventh Circuit tellingly observed
in Teansters, insurers are hard pressed to denonstrate fi-
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nanci al harmflowing fromthe tobacco industry's all eged

wr ongdoi ng because they possess information that would have
i ndicated a need to collect higher prem uns from snokers.
See Teansters, 196 F.3d at 823-24, 826.

The renote, derivative nature of the alleged injuries, in
turn, makes nore difficult the determ nation of the anount of
damages that is attributable to the all eged wongdoi ng, as
di stinct fromother independent factors. As the circuits have
poi nted out, considerable specul ati on would be involved in
identifying the costs that have caused the alleged financi al
instability of the funds and simlar costs to the nations
treasuries that the plaintiffs contend have deterred or pre-
vented them from financi ng vari ous health care prograns.

See Wash. Pub. Hosp., 241 F.3d at 703; Allegheny, 228 F.3d
at 441-42; Laborers Local, 191 F.3d at 239-40; O egon
Laborers, 185 F.3d at 964-65; Steanfitters, 171 F.3d at 928-
30. For exanple, it is difficult to know how snokers m ght
have behaved with nore conplete information, see Laborers
Local, 191 F.3d at 239-40; Steanfitters, 171 F.3d at 929, a
pr obl em conpounded by the fact that the tobacco conpanies
woul d be stripped of many defenses that would be available in
a subrogation action. See Teansters, 196 F.3d at 823. Reli-
ance on aggregate statistical proof, as the district court in
Servi ce Enpl oyees accepted (without prejudice to |l ater attack
by defendants, see 83 F. Supp. 2d at 88), and as the nations
propose, compounds the difficulties and does not alter the
specul ati ve nature of the clainmed damages. See All egheny,
228 F.3d at 441-42; (Oegon Laborers, 185 F.3d at 964-65;
Steanfitters, 171 F.3d at 928-29; cf. Teansters, 196 F.3d at
823. Modreover, the insurers have likely already passed the
costs on to the directly injured through higher prem uns.

See Teansters, 196 F.3d at 824.

Al owi ng the funds and the nations to proceed would al so
require conplex rules for apportioni ng danages between
potential plaintiffs renoved fromthe all eged w ongdoi ng by
different levels of injury, as well as create a very rea
possibility of duplicative recoveries against the defendants.
The need for conplex rules apportioni ng danages ari ses
because other indirectly injured parties mght also sue. As a
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result, courts would be required to allocate danages anong
various classes of directly and indirectly injured parties who
are renmoved fromthe alleged torts by varyi ng degrees and
woul d be required to do so in a manner that protects the
tobacco industry from being held repeatedly liable for the
same all eged wongdoi ng. See Hol mes, 503 U. S. at 273;

AGC, 459 U.S. at 543-45; Laborers Local, 191 F.3d at 240-41;
Oregon Laborers, 185 F.3d at 965-66; cf. Teansters, 196 F.3d
at 823-24. See generally Ill. Brick, 431 U S. at 737-38

The nations contend that because they are not private
i nsurers they cannot bring a subrogation action. Further
because they have assunmed the responsibility of conpensat-
ing the directly injured, they suggest that if they cannot
recover in this action for the alleged harnms, no one can
Assuming the prenmise to be correct (and the nations' subm s-
sions are far fromclear on the matter), the argument m stak-
enly assunes that it was Congress' intent that there nust be
recoveries, regardless of the burdens inflicted on the | ega
system and the significant policies captured in the first two
Hol mes factors. See supra p. 10 n.4. It seens especially
i mpl ausi bl e that Congress woul d have wi shed to saddl e the
United States judicial systemw th such burdens sinply to
acconmodat e the | egal idiosyncrasies of foreign nations. To
the extent that such idiosyncrasies stand between the nations
snokers and recoveries in United States courts, the nations
may wi sh to consider anmendnent of their donestic |aw.

Rel at edl y, because individual snokers may seek recoveries
for the sane all eged conduct under state |aw theories and
because enpl oyers, other health insurers, and other simlar
potential plaintiffs mght also pursue simlar antitrust and
RI CO cl ai ns agai nst the tobacco industry, double recovery
could occur. See Wash. Pub. Hosp., 241 F.3d at 703; Team
sters, 196 F.3d at 823; Laborers Local, 191 F.3d at 240-41,
Oregon Laborers, 185 F.3d at 966; cf. Allegheny, 228 F.3d at
442. The district court's contrary view in Service Enpl oyees,
83 F. Supp. 2d at 87-88, fails to take into account the
col lateral source rule, see District of Colunbia v. Jackson
451 A 2d 867, 873 (D.C. 1982), and the limts of the single
sati sfaction rule, see Lanphier v. Wash. Hosp. Cr., 524 A 2d
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729, 734 (D.C. 1987), which would not prevent nultiple plain-
tiffs from obtaining duplicative recoveries froma single de-
fendant for a single tort. See Guatenala, 83 F. Supp. 2d at
131 n.3; cf. Laborers Local, 191 F.3d at 241.

Virtually the sane kinds of problens exist with respect to
the nations' clains. See Wash. Pub. Hosp., 241 F.3d at 703;
cf. Allegheny, 228 F.3d at 442; Pfizer v. Lord, 522 F.2d at
619- 20.

By its very nature, the common | aw proxi mate cause re-
qui rement adopted by the Suprene Court in Hol mes and
AGC | eaves open the possibility that "[s]one injuries caused
by an antitrust [or RICOQ violation may thus be |left unrene-
died for lack of a proper plaintiff." Oegon Laborers, 185
F.3d at 964. See generally IIl. Brick, 431 U S. at 745-47
The third Hol nes factor, therefore, nust be considered in the
context of the proxi mate cause analysis as a whol e rather
than as a free-standi ng, independent ground for finding proxi-
mat e causation. Wre satisfaction of the third Hol nes factor
necessary, the proxi mate cause anal ysis would be trans-
fornmed into a process for identifying the "best" plaintiff to
assert certain antitrust or RICO clainms, in contravention of
AGC, 459 U.S. at 534-35. Cf. Oegon Laborers, 185 F.3d at
964. Like other circuits, we conclude that individual snokers
constitute a group of potential plaintiffs possessed of nore
direct clainms who can be counted on to deter the alleged
wr ongdoi ng by asserting state | aw theories of recovery or
per haps even RI CO and federal antitrust clains to the extent
they can prove a neasure of damages distinct from persona
injuries. See Wash. Pub. Hosp., 241 F.3d at 703; Teansters,
196 F.3d at 823; Laborers Local, 191 F.3d at 241; Oregon
Laborers, 185 F.3d at 964, Steanfitters, 171 F.3d at 933, see
also Fed. Trade Cormin v. Ind. Fed' n of Dentists, 476 U S
447, 461-62 (1986); Reiter v. Sonotone Corp., 442 U.S. 330,
339 (1979).

The funds' and the nations' reliance on the purportedly
foreseeable nature of their injuries and the allegedly inten-
tional nature of defendants' wongdoing is m splaced.
"[FJoreseeability and direct injury (or renoteness) are dis-
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tinct concepts, both of which nmust generally be established by
a plaintiff." Laborers Local, 191 F.3d at 236; see also
Steanfitters, 171 F.3d at 926. Defendants suggest that sub-
stitution of the former for the latter would enabl e circunven-
tion of the settled rule that one who pays the nedica

expenses of another may not recover those expenses in a

direct suit against the tortfeasor but nust proceed by way of
subrogation. 1In any event, specific intent to harmthe plain-
tiffs by shifting snoking-related health care costs to themis
alone insufficient to overcone the bar on renote clains. See
AGC, 459 U.S. at 537 & n.37; Blue Shield of Va. v.

McCready, 457 U.S. 465, 478-79 (1982); Laborers Local, 191
F.3d at 241-42; Steanfitters, 171 F.3d at 925.

Accordi ngly, because the funds' and the nations' clains are
"too renote, contingent, derivative, and indirect to survive,"
GQuatemal a, 83 F. Supp. 2d at 130,6 we reverse the denial of
the notion to dismiss the RICO and fraud clains in Service
Enpl oyees, and we otherwi se affirmthe dismssals of the
conplaints in Service Enpl oyees and Guat enal a.

6 The failure of the funds and the nations to denpnstrate
proxi mate cause under Holnes with respect to their R CO and
federal antitrust clains also neans that their antitrust and comon
| aw cl ai ms under District of Colunbia law fail for |ack of proximte
cause. See MKethean v. Wash. Metro. Area Transit Auth., 588
A.2d 708, 716 (D.C. 1991); Lacy v. District of Colunbia, 424 A 2d
317, 321 (D.C. 1980); see also Wash. Pub. Hosp., 241 F.3d at 706-
07; Allegheny, 228 F.3d at 445-46; Teansters, 196 F.3d at 827-28;
Laborers Local, 191 F.3d at 242-43; Oegon Laborers, 185 F.3d at
968-69; Steanfitters, 171 F.3d at 934-37.



		Superintendent of Documents
	2013-04-17T13:16:55-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




