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Randol ph, Circuit Judge: Title VIl of the GCvil R ghts Act
of 1964 forbids an enployer from "discrimnating agai nst any
i ndividual with respect to his conpensation, terns, conditions,
or privileges of enploynment because of such individual's race,
color, religion, sex, or national origin." 42 U S C s 2000e-
2(a)(1). Marshall Freedman contends that MCl Tel ecomu-
ni cations violated that prohibition by discrimnating against
hi m because of his religion during his brief but tunultuous
enpl oyment there in 1997.

The story begins in Spring 1997 when Freedman, an Ot ho-
dox Jewi sh man, interviewed for a position as a Network
Servi ces Engineer (NSE). Freedman arrived at the inter-
view wearing his religious garnments: a yarmul ka (al so known
as a ki ppah or skullcap) and fringes. He was first inter-
vi ewed by Jeff Porter, who di scussed Freedman's qualifica-
tions and showed himthe facility. At the end of this inter-
vi ew, Freedman explained to Porter that, because of his
religion, he nust be permtted tinme off for various Jew sh
hol i days and that his schedul e needed to accommopdate the
Sabbat h, which required himto be home before sundown on
Fridays. Freednan clains that Porter "stormed out" of the
i nterview when he learned of his religious restrictions.

Nonet hel ess, the second phase of the interview proceeded,
and Freednman nmet with Leo Smith, who would actually make
the hiring decision. During his intervieww th Smth, Freed-
man reiterated his scheduling needs. Shortly after this inter-
view, Smith contacted Freedman, extending a job offer in a
phone call to Freedman's wife, and confirm ng the offer by
witten letter on May 1. Freedman began work on May 12.

By May 29, the conpany had its first inkling that sone-
thing was wong. On that date, Smith, the manager of the
MCI facility where Freedman was enpl oyed, received a five-
page, handwitten letter from Freedman detailing a numnber
of conpl aints about his working conditions as well as listing
several requests relating to his training and days that he
needed off for jury duty and Jewi sh holidays. Smth told

Page 2 of 15



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-7238  Document #608274 Filed: 07/06/2001  Page 3 of 15

Porter, Freedman's inmmedi ate supervisor, to discuss the is-
sues with Freedman and work out sol utions.

Among Freedman's early round of conplaints was a | ack of
access to conputers and tools. Freedman was unhappy t hat
he had not yet been assigned his own conputer workstation
He was al so concerned that he was required to share tools
with co-workers. During this early phase of his enpl oynent,
Freedman was being trained to performhis new job by
working with David Swithers and Peter Cartl and.

In the first two weeks of June, Freedman remni nded Porter
that he needed tinme off for the upcom ng Shavous hol i day.
Freedman clains that, during his discussions with Porter
regardi ng holiday | eave, Porter expressed reluctance, even
anger, at allowing the tine off. Shortly after these neetings,
Porter infornmed Freedman that he was to be noved to the
ni ght shift.

On June 9, 1997, Freednman began his tenure on the night
shift and had the opportunity to work with a nentor, Scott
Huff. Freedman cl ai ns, though, that his experiences with
Huf f were cut short because Huff was very busy covering for
ot her technicians who were on vacation

On August 12, 1997, Freednan suffered a severe headache
and fainting spell that required himto go to the hospital
For the next several weeks, he was absent fromwork on
disability leave. Freedman returned to work on Cctober 6.
He clains that he did not have access to a conputer worksta-
tion for the first three weeks of his return to the day shift.
On Cctober 28, 1997, Freedman net with Edward Lynch, a
seni or human resource generalist. Apparently in response to
this nmeeting, Freednman forwarded to Lynch an 18- page,
handwitten letter detailing his claimof discrimnation. On
November 21, 1997, Freedman filed a charge of discrim na-
tion with the Equal Enpl oynment Cpportunity Conm ssion

Meanwhi | e, MCI was undergoi ng significant structural
changes. Sonetinme in |ate October or early Novenber,
W Iiam MacDonal d, the Senior Manager of Operations for
Washi ngton, D.C. and Virginia, asked Smith for a list of
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enpl oyees in order of their usefulness. Smith provided Mac-
Donald with a ranking that placed Freednman at or near the
bottom of all the enployees in his departnent. MacDonal d
used this list as a basis for making reconmendations to his
supervi sor that enployees, including Freedman, be cut from
several departnents. On January 16, 1998, Freednman was
informed that he was to be term nated on March 28, 1998
Freedman fil ed anot her charge of discrimnation with the
EEQCC on January 29, 1998. The EEQCC declined to pursue

t he charges on August 11, 1998, and Freedman brought suit
in the district court on Novenmber 11, contendi ng that M
had violated Title VII of the Gvil R ghts Act.

On a nmotion by MCl, the district court granted summary
j udgnment agai nst Freedman on August 22, 2000. Though
sonmetines for different reasons, we agree with the district
court that MCl is entitled to judgnent as a matter of |aw

Rul e 56 indicates that summary judgment is appropriate
when there is "no genuine issue of material fact and ... the
nmoving party is entitled to judgnment as a matter of law "

Fed. R Cv. P. 56(c). The substantive lawis used to identify
the "material" facts. See Anderson v. Liberty Lobby, 477

U S. 242, 248 (1986). And there nust be a "genui ne" dispute
about those material facts; that is, the evidence nust be
"such that a reasonable jury could return a verdict for the
nonnmovi ng party." See id.

For this case, Title VII provides the |egal framework.
Freedman is responsible for naking out a prinma facie case
that (1) he is in a protected class, (2) that M took an
adverse enpl oynent action against himand (3) that M
took the adverse enpl oynent action because of his nenber-
ship in a protected class. See Brown v. Brody, 199 F.3d 446,
452 (D.C. Cir. 1999). It is undoubted that Freedman is a
menber of a protected class. The contest is in whether he
can denonstrate adverse enpl oynent actions taken because
of his protected status.
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Freedman sees discrimnation in the followi ng occurrences.
First, he clains that his assignment to the night shift was an
act of discrimnation. Second, he perceives discrimnation
against himin training opportunities. In a third, and rel ated,
conpl aint, he clainms that he was subject to disparate treat-
ment regarding MCl's nentorship program Fourth, he
clains that he was denied the use of computers and tools
during his tenure. Fifth, he clainms that he was given inap-
propriate assignments. Sixth, he thinks he was deni ed one-
on-one feedback from supervisors given to other enpl oyees.
Seventh, he clainms that he was badly treated by Jeff Porter
Eighth, and finally, he contends that he was di scharged
because the joint operation of the other actions he describes
made hi m underqualified and ripe for discharge. W con-
clude that summary judgnment was appropri ate because each
of the activities conplained of, taken al one or collectively,
fails torise to the level of an adverse enpl oynment action
| acks evi dence of disparate treatnent, or both.

A

Consi der first the problem of Freedman's assignment to
the night shift. Freedman contends that he was transferred
to the night shift because of his religion. Specifically, he
contends that Porter noved himto the night shift in retalia-
tion for his request for tine off for Jewi sh holidays. The
di sparate treatnent, according to Freedman, was that NSEs
were not transferred to the night shift unless they agreed to
go. Since Freedman objected to being noved, he contends
that he was treated both adversely and differently than his
co- wor kers.

The district court, relying on our decision in Brown, con-
cluded that Freednman had not suffered an adverse enpl oy-
ment action because the transfer to the night shift was |latera
and there was no correspondi ng decrease in salary or bene-
fits. See Freedman v. M, No. 98-2753, slip op. at 15
(D.D.C. Aug. 24, 2000). We think that this may read our
decision in Brown too broadly. In Brown, we held that a
purely lateral transfer was not, in itself, an adverse enpl oy-
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ment action unless "there are some other materially adverse
consequences affecting the terns, conditions, or privileges of

[the plaintiff's] enmployment ..." Brown, 199 F.3d at 457

Thus, it is not enough to ask whether the transfer was purely
lateral. W nust also ask if other changes in ternms, condi-
tions, or privileges followed fromthe transfer. It is hard to

say that transfer to the night shift would not constitute such a
change, at least in conditions or privileges. Freedman testi-
fied that the change in hours interfered with his education
Further, the fact that Freednan received a pay differential

for working on the night shift does not, as the district court
hel d, necessarily denonstrate that he was not adversely

affected by the change. Rather, it could denonstrate that

the night shift was an undesirabl e assi gnment.

Freedman fails to make out a claimof discrimnation
because he has not established that he was treated differently
t han ot her enpl oyees because of his religion. M contends
that Freedman's transfer to the night shift can be expl ai ned
by Porter's conclusion that Freedman woul d receive better
training on the night shift. 1In a case such as this, where the
plaintiff clainms discrimnation and the defendant offers evi-
dence of a legitinmate reason for an adverse action, the burden
shifts to the plaintiff to produce evidence rebutting the em
ployer's legitimate reason. See Texas Dep't of Cnty. Affairs
v. Burdine, 450 U.S. 248, 252-53 (1981); Cones v. Shalal a,
199 F.3d 512, 516 (D.C. Cir. 2000). Freedman offered no
evi dence that the proffered reason was a pretext. Specifical-
ly, in his statement to the district court of disputed facts,
Freedman suggested that the pace of the night shift was
nmore hectic and that technicians on the night shift were
expected to have nore skills in different areas. Wile there
may be a genuine factual dispute about whether the work on
the night shift was nore or |less hectic or demanding, it stil
does not answer the fundanental argunent nade by M :

"Porter hoped that he would have a better opportunity to
progress nore quickly by working closely with sonme of the
better technicians who were on the md shift." Porter testi-
fied that he transferred Freedman because he had nore
confidence in the night shift technicians' ability to train
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Freedman, who had not responded well to training on the day
shift. Freedman presented no evidence to rebut this.

Freedman contends that, quite apart fromthe question
whet her he was assigned to the night shift for a legitimte
reason, he was treated differently because he was forced to
switch to the night shift w thout his acqui escence. In order
to survive a sumary judgnment notion, a plaintiff nust have
nmore than a scintilla of evidence to support his clainms. See
Anderson, 477 U S. at 252. Freedman has failed to neet this
burden for establishing his contention that workers were not
assigned to the night shift without their permssion. Freed-
man marshals little evidence to showthis fact. He cites one
enpl oyee's affidavit attesting to the fact that Porter once
asked himif he would work the night shift and did not assign
himto the night shift when he refused. He also cites the
deposition of Charles Mbon. Mbon describes an incident in
whi ch Jeff Porter told himthat he needed to work the night
shift and Moon agreed. However, Moon indicated that he
interpreted Porter's statenent to nean that he coul d have
declined. Finally, he cites to the deposition of Jeffrey
Spriggs, who said that Porter "usually works out the shifts
according to your preference. And that at that tinme the
needs of the business will warrant what we have to work." |If
anything, this final piece of testinony suggests that Porter
made efforts to assign people the tines that they desired, but
t hat busi ness needs may have trunped those desires. The
other two pieces of evidence nerely denonstrate that Porter
of fered workers a choice on distinct occasions. As a whole,
they hardly rise to the |level of denonstrating the existence of
a policy against assigning people to the night shift against
their w shes.

B

Freedman's claimthat he was denied intensive one-on-one
training given to other technicians is simlarly flawed. MI's
training programrelied heavily on hands-on training in which
a newly hired NSE would | earn by working with nore
experi enced NSEs. Freedman clainms that he was denied the
training opportunities offered to other technicians because he
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was assigned to train with relatively inexperienced NSEs,
David Swithers and Peter Carlin.

The district court found that the differences in training
bet ween Freedman and ot her technicians were " 'nmargina
distinctions with uncertain consequences' " that could not
support a discrimnation claim Freedman, slip op. at 14
(quoting MIIlburn v. West, 854 F. Supp. 1, 14 (D.D.C. 1994)).
VWile a denial of training may rise to the | evel of an adverse
enpl oyment action, see Turlington v. Atlanta Gas Light Co.

135 F.3d 1428, 1436 n.16 (11th Gr. 1998); see also 42 U.S.C
s 2000e-2(d) (barring enployers fromdiscrimnating in "ad-

m ssion to, or enploynment in, any program established to
prove apprenticeship or other training"), we agree with the
district court that there is insufficient evidence to denon-
strate that Freedman was treated differently than his peers.

The essence of his claimis that he was assigned to | ess
experienced NSEs for training. Swithers indicated that he
joined MZl in Cctober 1996, so he had about six nonths
experi ence when he began training Freedman. It is true that
some ot her technicians were assigned to nore experienced
partners. LaTaryn Dexter, for one, was assigned to Gary
Hobson, who had been with MCl for about twelve years.
However, the evidence al so shows that many of Freedman's
peers were trai ned by NSEs who had about as nuch or |ess
training than Swithers. Swithers hinself was trai ned by
Philip Cofer when he started in Cctober 1996. At that point,
Cof er had been a NSE for a scant four nonths. Kent Rice
was al so trained by Swithers, but in March 1997, when
Swi t hers had been enployed for only four nonths. Sherry
Porter, who joined MCl only a couple of weeks after Freed-
man was al so trained by Swithers and reports that "[t]his
training [was] extremely inportant to ny being able to do ny
job."

Nor does the evidence support a claimthat Freedman was
hobbl ed by a training period shorter than those afforded to
other NSEs. The other NSEs report training with another
enpl oyee for tinmes ranging fromtw weeks to four nonths.
Sherry Porter, who was hired at about the same tinme as
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Freedman, reports that she trained for about a nmonth, a span
of time decidedly simlar to the training period Freedman
received fromhis hire date of May 12 to the date he started
on the night shift, June 9. This, of course, does not even
i nclude the additional training that Freedman was expected
to receive on the night shift.

C

In a simlar vein, Freednan clains that he was denied the
benefits of a nmentorship program enjoyed by other M
enpl oyees. The nentorship programwas designed to pro-
vide additional training to new NSEs. Under the program
experi enced engi neers fromother MC |ocations visited the
Washi ngton term nal and assisted newer workers while nore
experi enced technicians were occupied with other tasks.

Again, assuming that a training programis a condition or
term of enploynent, Freedman has failed to denonstrate
that he was treated differently with regard to this particular
training program Freednman reports that he received 10 to
15 hours of nmentoring from Scott Huff during one week on
the night shift. (He was evidently well enough satisfied by
this experience that he sent an e-mail to Leo Smith, thanking
himfor the opportunity.) Both Sherry Porter and Kent Rice
report that they were nmentored for one week. There is
nothing in either the Kent Rice or Sherry Porter affidavit to
i ndi cate that they spent eight hours per day with the nentor
I ndeed, that would be a rather strange outcone in |ight of the
unrebutted testimony by MacDonald to the effect that men-
torshi ps were not given to individuals, but that a nmentor was
essentially shared by whi chever new NSEs were working on
a particular shift. Because Freedman has failed to raise the
necessary evidence of discrimnatory treatnment, his claim
here fails.

D.
There is |ikewise no way to conclude on this record that

Freedman was treated differently regarding access to tools
and conmputers. Freedman conplained in the district court
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that MCI had violated Title VII "by (a) failing to provide
plaintiff with a work station, [and] (b) failing to provide
plaintiff with tools needed to performhis duties.” Conpl.

p 43. It seens beyond dispute that, when Freednman began

work at MCI, he was not assigned a conputer for his

personal use. Freedman's claimof discrimnation rests on
his belief that everyone el se was assigned a conmputer, and he
was not.

However, in the context of the other evidence in the case,
Freedman's nmere belief that others were given access to
conputers while he was denied is insufficient for his claimto
survive summary judgment. See Hall v. G ant Food, Inc.

175 F.3d 1074, 1079-80 (D.C. Cr. 1999). There is evidence of
a shortage of conputers on the day shift. Freedman hinself
acknow edges that this shortage nmeant that some people were

gi ven access to conmputers and others were not. Cf. Hall, 175
F.3d at 1080 (where plaintiff did not even dispute existence of
neutral policy explaining his treatnment, enployers expl ana-
tion is "credible and unrefuted"). |In essence, the MI

term nal appeared to operate as sort of a free market: those
who had tasks to performon a conmputer would wait until one
becane avail able, performtheir tasks and nove on to other
busi ness. The affidavits that Freednan submitted to support
his conplaint bear this out. Dexter and Rice both report that
they had to share computer access during their initial training
peri ods and beyond. Sherry Porter indicated that she shared
her workstation until, |ike Freedman, she was transferred to
the night shift. While MI's approach to nanaging its

enpl oyees and resources may have been | ess than ideal, all of
t he enpl oyees, Freedman included, operated under the sane
system Since Title VIl is designed to renedy discrim na-
tion, not poor managenent practices, Freedman has failed to
provi de evidence that woul d support a claim

Though the question may be closer, the issue is essentially
the sane with tools. Freednman conpl ains that other enploy-
ees were assigned sets of tools and he was not. This is true
to a point. Dexter, Rice and Swithers all report that they
were assigned tools as soon as they were enpl oyed at M.
However, it appears that this practice was haphazard: Jeff
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Porter testified that he "gave out tools when [he] could get
them" but that he "couldn't really tell you who had tools and
who did not have tools." Like Freedman, Sherry Porter

i ndicated that she was initially not personally assigned a set
of tools.

Much as it did with access to conmputers, M expected
enpl oyees to share resources to conplete tasks. Jeff Porter
testified that "tools were available on the floor. One need
only to open a desk drawer and you can usually find all the
tools you need."” Freedman's testinony on the matter is
contradictory. 1In his affidavit, he contends that "I had
difficulty in obtaining use of a conputer, workstation, and
tools fromother enployees" and that "[t]his interfered with
my work...." However, in his deposition, he indicates that
he was able to borrow the necessary tools from ot her enpl oy-
ees (though sonetinmes with a wait). W need not resolve the
contradiction, though. The evidence is clear that Sherry
Porter, who was hired at roughly the sane tine as Freedman
was not given her own set of tools until she had worked at
MCI for three nonths. That Freedman was not personally
assigned a set of tools in his first few nonths could hardly
i ndicate that he was treated differently than his peers.

It is true that Freednman was not assigned a set of tools
upon his return to Ml in Cctober. However, by this point
in his tenure with MCl, his assignnments had changed.
Though there appears to be sonme confusion about his actua
assi gnment, Freednan was assigned to work either in a

group called "install" or a group that was in transition from
"install" to "maintenance."” Though the record does not
illuminate the differences between these groups of tasks, it is
clear that while working on the daytime "install" task, Freed-

man woul d only occasionally need tools in order to perform
wiring tasks. Wik requiring such tools was generally per-
fornmed at night. Thus, even assunming that Freedman was

deni ed access to tools after he returned fromhis illness in
October, the interference with his work was mninmal, and
could not rise to the |level of an adverse enpl oynment action
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E

Freedman al so conpl ains that he was given i nappropriate
assignnments--"junk jobs" in his terns. Specifically, he
clains that he was given special tasks--such as inventorying
parts and teaching cl asses--not given to other workers. As-
sum ng, as we nust, the truth of this charge, we cannot say
that he was unlawfully discrimnated against. Quite sinply, a
tenmporary assignnent to a |less desirable task does not create
l[iability under Title VIl unless it results in a dimnution in
pay or benefits or affects such things as future enpl oynent
opportunities "such that a reasonable trier of fact could
conclude that the plaintiff has suffered objectively tangible
harm"™ Brown, 199 F.3d at 457. There is no evidence to
suggest that Freedman was harned by his tenporary assign-
ment to tasks he found unpl easant or undesirable, and
"[mMere idiosyncracies of personal preference are not suffi-
cient to state an injury.” 1d.

F

Freedman's conpl ai nt that he received i nadequate feed-
back simlarly fails to rise to the |l evel of denpnstrating an
adverse enpl oynent action. Freedman's conpl aint stens
fromthe quarterly performance reviews that MCl enpl oyees
recei ved from supervisors. Porter reviewed Freednman's per-
formance tw ce--once on July 15, 1997, and agai n on Novem
ber 4, 1997. Freednman contends that both of these sessions
wer e i nadequat e because Porter did not provide Freednman
wi t h adequat e gui dance or feedback regarding his job perfor-
mance.

We agree with the district court that, even if Freednan's
eval uations were | ess conplete than those given his co-
wor kers, those deficiencies could not constitute a sufficient
change in the terns and conditions of his enploynment to
support a claim See Freedman, slip op. at 13-14. |n Brown,
we wrote that a negative perfornmance evaluation did not rise
to the I evel of an adverse enpl oyment action. See Brown,
199 F.3d at 458. It is hard to fathomthe logic that while a
poor evaluation is not an adverse enpl oynent action, no
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eval uation is an adverse enploynment action. By thenselves,
Freedman's allegedly Iimted feedback sessions cannot be
consi dered discrimnatory changes in the ternms or conditions
of his enpl oynment.

G

Freedman's final specific conplaint is that Jeff Porter
exhibited a generally nasty attitude toward hi mwhile he
wor ked for M. Wile Freedman does not say it in so many
words, we take this as a traditional "hostile atnosphere”
conmplaint. O course, an enployee nmay experience a work
environnment so tainted with hostility that the ternms and
conditions of enploynment may be considered changed. See
Harris v. Forklift Sys., 510 U S. 17, 21 (1993). Oten, deter-
m ni ng whet her an environnent is sufficiently hostile is a
difficult task. The appropriate standard "takes a middle path
bet ween maki ng actionabl e any conduct that is nerely offen-
sive and requiring the conduct to cause a tangi bl e psychol ogi -
cal injury." Id.

In this case, Freedman's evidence of religious hostility is
limted. He cites a single explicit episode in which he all eges
that Jeff Porter, after negotiating with a supervisor for a
printer, said to Freedman that "Soon |I'mgoing to be the only
one at this termnal wearing a Yarmul ka." Freednman t ook
this as a religious slander. Even so, such a comment is
insufficient to establish an atnosphere of hostility. As the
Supreme Court has recently rem nded us, a singular stray
coment does not a hostile environnent make. See dark
County Sch. Dist. v. Breeden, 121 S. . 1508, 1510 (2001);
see al so Faragher v. Boca Raton, 524 U. S. 775, 788 (1998);

Park v. Howard Univ., 71 F.3d 904, 906-07 (D.C. Gr. 1996).

Freedman's only ot her pieces of evidence are three state-
ments of co-workers regarding Porter's behavior. 1In his
statement of disputed facts, Freedman characterizes these
statenments as denonstrating that "M . Porter's treatnment of
plaintiff has been described by other NSE's [sic] as "with
indifference,' 'badly and exhibited a nasty attitude towards
him' and 'differently than other NSE's [sic].' " Plaintiff's



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-7238  Document #608274 Filed: 07/06/2001  Page 14 of 15

Local Rule 108(h) Statenent of Facts as to Which There
Exi sts a CGenuine Dispute p 3. However, Freedman over -
states the clainms made by his fell ow enpl oyees.

LaTaryn Dexter's affidavit indicates that Porter treated
Freedman with "indifference," but gives an acceptably non-
di scrimnatory expl anation for his behavior: "He seened
irritated with M. Freedman because he asked nunerous
questions."™ Likewi se, Sherry Porter indicated that Jeff Port-
er treated Freedman "differently." However, Sherry Port-
er's statement deals not with the atnmosphere of the termnal
but with the assignments that Freedman was given, an issue
that we already discussed. Philip Cofer stated that "M.
Porter treated Marshall Freedman badly and exhibited a
nasty attitude towards him" A nmere "nasty" attitude exhib-
ited by a supervisor is insufficient to establish a hostile
at nosphere, especially where, as here, there is no evidence
that the "nasty" attitude is pervasive and constant. See
Phillips v. Taco Bell Corp., 156 F.3d 884, 890 (8th Cir. 1998).

H

Freedman clains that his discharge was the result of
discrimnation. He does not claimthat the actual discharge
was notivated by his religion. Rather, he clains that the
collective inpact of the various religiously-notivated slights
he allegedly suffered was to ensure that he was a poorly-
trai ned, under-perform ng worker ripe for discharge when
MCl reorgani zed. W might be persuaded by this rationale,
if there were evidence to support it. W have already
established that there is insufficient evidence to establish that
Freedman was subjected to different treatnent regarding his
transfer to the night shift, his training, his access to a nentor
his access to conmputers or his access to tools. The only
remai ni ng conplaints are that he was gi ven i nadequate feed-
back and that he was given inappropriate assignnments. Even
if we accept Freedman's invitation to consider the "totality of
t he adverse actions" taken against him we cannot see that
the limted feedback and a few stray assignnments woul d be
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sufficient to constitute adverse acti on which caused his dis-
m ssal . 1

Af firmed.

1 We have considered and rejected Freednan's other argunents.
They occasion no need for a witten opinion. See D.C. Cir. R 36(h).
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