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Garland, Grcuit Judge: Three United Airlines passengers,
on behal f of thenselves and others simlarly situated, sued
United under an international treaty known as the Warsaw
Convention to recover the value of baggage |ost on interna-
tional flights. Wthout reaching the question of class certifi-
cation, the district court granted summary judgnment agai nst
the three named plaintiffs, on the ground that each had
entered into an accord and satisfaction with United by accept-
ing a check fromthe air carrier "in full and conplete settle-
ment of any and all clainms.” W affirmthe judgnment of the
district court.

I
In Septenber 1998, Janes Curtin flew from Cork, Ireland

to Dulles Airport in Virginia. After landing at Dulles, he
reported that a bag of golf clubs, estinmated to be worth $921

was mssing. In January 1999, Margaret Wonbacher flew
from London to Chicago. One of her bags never arrived in
Chi cago, and she reported a | oss of $1855. |In the sane

nmont h, David Si mmons flew from London to Atl anta, connect-
i ng through Chicago. Hs bag made it to Chicago but not to
Atlanta, and he filed a claimfor $1355.

In response to the clains for conpensation filed by Curtin
and Wbnbacher, United sent each a letter stating:

Because your itinerary involved an international destina-
tion, claimsettlenent is governed by the 'Warsaw Con-
vention' which limts our liability to $635 due to | oss,
damage or del ay.

J.A at 35, 126. It sent Simmons a slightly different letter
whi ch read

As your trip involved international travel, paynent for
your |loss is based on the weight of your checked bag.

The maxi mumliability our conmpany assunes is $9.07 per
pound, up to 70 pounds per checked item unl ess excess

val uation is declared and purchased prior to travel. Qur
check for $635 in settlement for the missing property,
will be mailed to you shortly.
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J.A at 116. Subsequently, United nmailed each plaintiff a
check for $635. Above the endorsenent |ine on each check
was the follow ng | egend:

By endorsenent of this check payee(s) agree that the
anmount shown is accepted in full and conmplete settlenment
of any and all clainms which payee(s) may have agai nst
United Air Lines, Inc., its connecting carriers, their
agents or enployees for |oss, damage or del ay sustai ned
by reason of an incident involving a United flight.

J.A at 36, 119, 127. Curtin, Wnbacher, and Si mons al
signed and deposited their checks, the latter after consulting
with an attorney.1

Article 18 of the Warsaw Convention, an international air
carriage treaty ratified by the United States in 1934, creates
a cause of action against an air carrier for |loss of or danmage
to a passenger's checked baggage. 49 U S.C. s 40105 note.
Article 22(2) of the Convention limts a carrier's liability for
such loss to a maxi mum of 250 francs per kilogram or $9.07
per pound. See Trans Wirld Airlines, Inc. v. Franklin M nt
Corp., 466 U. S. 243 (1984). United calculated its liability to
each plaintiff as no nore than $635--the anount it tendered
by check--because the maxi nrum wei ght of a bag permtted
on its flights was 70 pounds. Article 4(3) of the Convention
however, requires that baggage checks contain certain partic-
ulars, including the nunber and wei ght of the bags, and
Article 4(4) states that "if the baggage check does not con-

1 Wbnbacher signed only after inserting the word "not" before
the phrase "accepted in full and conplete settlenent” on the back of
the check. The district court held that the validity of the rel ease

was not affected by the insertion of "not." Curtin v. United
Airlines, Inc., 120 F. Supp. 2d 73, 77 n.2 (D.D.C. 2000) (citing
Rest at enent (Second) of Contracts s 281 cm. d, illus. 6 (1979)

(explaining that a creditor cannot avoid the consequences of cashing

a check offered as paynent in full by declaring that he regards it as
part payment)); see UCC s 3-311 cnt. 2 (noting that a seller who
deposits a check accepts the accord notw t hstandi ng that he "adds a
notation to the check indicating that the check is accepted under
protest or in only partial satisfaction of the claim). Plaintiffs do
not chall enge that ruling on appeal

tain" those particulars "the carrier shall not be entitled to
avail hinself of those provisions of the convention which
exclude or limt his liability." It is undisputed that United
did not record the weight of any of the plaintiffs' bags.

In Cruz v. Anmerican Airlines, Inc., 193 F.3d 526 (D.C. Cir.
1999), this circuit ruled that the plain | anguage of Article 4(4)
precludes an air carrier's invocation of the liability Iimts of
Article 22(2) when it has not recorded the weight of the
baggage. Cruz acknow edged that passengers are not preju-
diced by an airline's failure to note a bag's weight if the
carrier's maxi num wei ght allowance is used to determ ne the
amount of its liability, and that in such circunstances the
recording requirement "nakes little real sense."™ 1d. at 529.
Nonet hel ess, Cruz concl uded that "the | anguage of the Con-
vention is unyielding and we have no warrant to di spense
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with portions we mght think purposeless.” Id.

This case was filed on Novenber 17, 1999, five weeks after
the decision in Cruz. The First Anended Conpl ai nt was
brought by Curtin, Wnbacher, and Sinmons, as a cl ass
action on behal f of thenselves and all others simlarly situat-
ed.2 The class was defined as all persons who checked
baggage on an international United flight "w thout the weight
of that baggage havi ng been recorded,"” and who received
paynment of |ess than what they claimed was the fair value of
the I oss of or damage to that baggage--such paynment "being
an amount (usually $635) which United asserted or believed
was the imt of its liability for such baggage | oss/damage
under Warsaw s Article 22(2) $9.07 per pound liability linmta-
tion." First Am Compl. p 5. Plaintiffs proposed a cl ass
peri od "beginning the two years prior to initiation of this suit
and ending on March 3, 1999." 1d.3 They clained that they

2 Curtin was the only plaintiff named in the original conplaint.
The court granted subsequent petitions by Wnbacher and Sim
nons to intervene as additional plaintiffs and putative class repre-
sentatives. J.A at 83.

3 Effective March 4, 1999, anmendnents to the Warsaw Conven-
tion elimnated Article 4's requirenent that the weight of checked
baggage be recorded. Montreal Protocol No. 4 to Arend the



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-7274  Document #647811 Filed: 12/28/2001  Page 5 of 16

were entitled to recover the full value of their [ost or dam
aged baggage, and that the Warsaw Convention's liability
limt was inapplicable because the weight of their baggage
had not been recorded on their baggage checks.

United noved for summary judgnment pursuant to Federa
Rul e of Cvil Procedure 56, raising the defense of accord and
satisfaction by virtue of plaintiffs' endorsenent and deposit of
the checks that United had tendered in settlenent of their
clainms. Plaintiffs countered that there were no valid accords
and satisfactions, and that even if there were, they should be
resci nded on the grounds of m stake and/or m srepresenta-
tion. Plaintiffs also asked the district court to permt discov-
ery and to rule on the issue of class certification before
addressing defendant's notion for sumrary judgnent. The
district court denied those requests and granted United's
noti on.

We begin with two prelimnary matters: plaintiffs' conten-
tions that the district court erred by deciding United s notion
for sunmary judgnent (1) without permitting discovery and
(2) without ruling on the question of class certification. The
first of these argunents is readily dispatched. Although it is
true that summary judgnent ordinarily "is proper only after
the plaintiff has been given adequate tine for discovery,"”

First Chicago Int'l v. United Exch. Co., 836 F.2d 1375, 1380
(D.C. Cr. 1988), plaintiffs' briefs fail to identify any facts
essential to opposing United' s notion as to which discovery is
needed. Mboreover, at oral argunent, plaintiffs agreed that in
light of factual concessions made by United below, all the
facts required to decide the summary judgnment issue are

already in the record and further discovery is unnecessary.

See al so Appellants' Br. at 18, 27. Accordingly, there is no
possi bl e ground for reversing the district court's denial of

Convention for the Unification of Certain Rules Relating to Interna-
tional Carriage by Air, signed at Warsaw on Cctober 12, 1929, as
anended by the Protocol Done at the Hague on Septenber 8, 1955,
reprinted in S. Exec. Rep. No. 105-20, at 21-32 (1998).
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di scovery. See Moore v. United States, 213 F. 3d 705, 710 n.3
(D.C. CGr. 2000) (holding that "a district court may deny

di scovery requests when additional facts are not necessary to
resol ve the summary judgnment nmotion"); Fed. R Cv. P. 56(f)
(providing that the court may continue an application for
summary judgnment to give tine for discovery if the opposing
party "cannot ... present by affidavit facts essential to
justify the party's opposition").

The certification issue detains us only slightly longer. The
plaintiffs assert that the district court was obliged to deter-
m ne whether their suit could proceed as a class action before
it could consider the nmerits of their individual clainms, in |ight
of Federal Rule of Gvil Procedure 23(c) and the Suprene
Court's holding in Eisen v. Carlisle & Jacquelin, 417 U S. 156
(1979). Neither of these authorities, however, suggests that a
court is barred fromrendering an easy decision on an individ-
ual claimto avoid an unnecessary and harder decision on the
propriety of certification

We begin with Rule 23(c), which states only that the
district court shall determ ne whether a case nay be main-
tained as a class action "[a]s soon as practicable after the
commencenent of [the] action.” As the Seventh Circuit has
noted, although a certification decision will usually be "practi-
cabl e" before the case is ripe for sumary judgnment, that will
not always be so, and the word " 'practicable allows for
wi ggl e roont--enough to make the order of disposition of
nmotions for summary judgnment and class certification a ques-
tion of discretion for the trial court. Cowen v. Bank United
of Texas, 70 F.3d 937, 941 (7th G r. 1995); see Telfair v. First
Uni on Mortgage Corp., 216 F.3d 1333, 1343 (11th G r. 2000);
Thonpson v. County of Medina, 29 F.3d 238, 240-41 (6th Gir.
1994); Adanson v. Bowen, 855 F.2d 668, 677 n.12 (10th Cr.
1988); Christensen v. Kiew t-Mrdock Inv. Corp., 815 F.2d
206, 214 (2d Gr. 1987); Wight v. Schock, 742 F.2d 541, 544
(9th Cr. 1984).

Nor is Eisen to the contrary. There, the Court reversed a
district court that had held a prelimnary hearing on the
merits of the case in order to decide whether the plaintiff
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shoul d be required to bear the cost of notice to the nenbers
of the asserted class. "W find nothing in either the |an-
guage or history of Rule 23," the Court said, "that gives a
court any authority to conduct a prelimnary inquiry into the
merits of a suit in order to determ ne whether it may be

mai ntai ned as a class action.” Eisen, 417 U S at 177
(enphasi s added).4 Nothing of the sort occurred here. The
district court did not conduct a prelimnary inquiry, but
rather reached a final resolution on summary judgnent.5
Moreover, it did so to determ ne not whether the case coul d

be maintained as a class action, but rather whether any of the
naned plaintiffs had a viable claimon the nmerits. Under

such circunstances, nothing in Eisen or Rule 23(c) requires
the district court to rule on class certification before granting
or denying a notion for summary judgnment. See Thonpson,

29 F.3d at 240-41; Wight, 742 F.2d at 544-46.

As plaintiffs note, it is often nore efficient and fairer to the
parties to decide the class question first. But that was not so
in this case where, as we discuss below, the district court
readily and correctly perceived fatal flaws in plaintiffs' clains.
Reversing the usual order of disposition in such circum
stances spares both the parties and the court a needl ess,
time-consuming inquiry into certification. See Federal Judi-
cial Center, Manual for Complex Litigation (Third) s 30.11
(1995) (stating that "[wjhen it is clear that the action |acks
merit, dismssal [before certification] will avoid unnecessary
expense for the parties and burdens for the court").

4 See also MIler v. Mackey Int'l, Inc., 452 F.2d 424, 437 (5th Cr.
1971) ("In determning the propriety of a class action, the question
is not whether the plaintiff or plaintiffs have stated a cause of action
or will prevail on the nmerits, but rather whether the requirenents
of Rule 23 are net." (enphasis added)), quoted in Ei sen, 417 U.S.
at 178.

5 1n Eisen, the Court expressed concern "that a prelimnary
determ nation of the merits may result in substantial prejudice to a
defendant, since ... [t]he court's tentative findings, nmade in the
absence of established [trial] safeguards, nmay col or the subsequent
proceedings...." 417 U. S at 178
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Plaintiffs also observe that it is often nore protective of the
interests of defendants to begin with the issue of class
certification, because only a nerits decision nade after certifi-
cation will bind all nmenbers of the class. But here, the
defendant itself sought an early decision on the nmerits and,
needl ess to say, does not suggest that it was prejudiced by
wi nning on that basis. Nor do the naned plaintiffs suggest
any prejudice to their own interests traceable to the order in
which the district court nade its decision, rather than to the
decision itself. The plaintiffs do contend that, due to the
passage of tinme since the |awsuit began, when the suit is
di sm ssed putative class nenbers "will be left holding a tine
barred claim™" Appellants' Br. at 22. That contention, how
ever, is sinply incorrect. The filing of a class action tolls the
statute of limtations as to all asserted nenbers of the class,
and potential plaintiffs other than the three naned in this
case remain free to file their own suits against United. See
Crown, Cork & Seal Co. v. Parker, 462 U S. 345, 353-54
(1983). They will, of course, face the problemof stare decisis
(at least in this circuit), but even so their |legal position is
better than it would be if the nerits decision had been made
after class certification--in which case they would face the
bar of res judicata.

In sum in circunstances |ike these, where the nerits of the
plaintiffs' clainms can be readily resolved on sumary j udg-
ment, where the defendant seeks an early disposition of those
clains, and where the plaintiffs are not prejudiced thereby, a
district court does not abuse its discretion by resolving the
merits before considering the question of class certification

We now turn to plaintiffs' challenge to the district court's
grant of summary judgnment in favor of United on the ground
that plaintiffs' danage clains are barred by the doctrine of
accord and satisfaction. W reviewthe district court's deci -
sion to grant summary judgnment de novo, and may affirm
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only if there is no genuine issue of material fact and the
nmoving party is entitled to judgnment as a matter of |aw

Borgo v. Goldin, 204 F.3d 251, 254 (D.C. Cr. 2000) (citing
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247 (1986)).

Plaintiffs contend that (1) there were no valid accords and
satisfactions in this case, and (2) even if there were, they
shoul d be rescinded on the grounds of nistake and/or m srep-
resentation. W consider each of these argunents bel ow
Plaintiffs maintain that we should | ook to federal common | aw
to decide these issues, while United urges us to |look to the
| aw of each individual passenger's domcile. That, however, is
a dispute we need not resolve. Both sides agree that the
Uni form Conmrer ci al Code (U.C.C.) and the Restatenent
(Second) of Contracts provide the applicable |egal standards
regardl ess of which | aw governs.6 And neither side cites any
case to suggest that the choice of |aw would effect a differ-

6 All arguably relevant jurisdictions--Colorado (Curtin's and
Wbnbacher's domicile), Georgia (Sinmons' domicile and where his
bag was reported mssing), Illinois (United s principal place of
busi ness and where Wnbacher's bag was reported m ssing), and
Virginia (where Curtin's bag was reported nissing)--have enacted
U C.C s 3-311, which establishes the elenments of accord and
satisfaction. See Colo. Rev. Stat. s 4-3-311; Ga. Code Ann.
s 11-3-311; 810 Ill. Conp. Stat. Ann. 5/3-311; Va. Code Ann.
s 8.3A-311; see also Curtin v. United Airlines, Inc., 120 F. Supp
2d 73, 76 n.1 (finding that "all relevant jurisdictions rely on the
UCC s 3-311 and Restatenent (Second) of Contracts s 281 defi -
nitions of accord and satisfaction, which codify the comon | aw
doctrine"). Courts also often look to the U C C. and Restatenent
when deci di ng questions of federal common |aw. See, e.g., O Neil
v. United States, 50 F.3d 677, 684 (9th Cr. 1995) (relying on the
U CC as "a source of federal common law'); FD C v. Tennessee
W dcat Servs., Inc., 839 F.2d 251, 253 (6th Cr. 1988) (sane); see
al so, e.g., Bowden v. United States, 106 F.3d 433, 439 (D.C. Gr.
1997) (explaining that the principles of the Restatenent (Second) of
Contracts are those "fromwhich we would be inclined to fashion a
federal common-law rule"); Turner v. American Fed n of Teachers
Local 1565, 138 F.3d 878, 882 (11th Cir. 1998) (using the Restate-
ment (Second) of Contracts as a source of federal conmon |aw).
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ence in the interpretation of the relevant U C. C. or Restate-
ment provisions.

A

UCC s 3-311 is entitled "Accord and Sati sfaction by Use
of Instrunent.” It provides, with exceptions not rel evant
here, that a claimis discharged if the person agai nst whom
the claimis asserted proves that: "(i) that person in good
faith tendered an instrunment to the claimant as full satisfac-
tion of the claim (ii) the anount of the claimwas unliquidated
or subject to a bona fide dispute, and (iii) the clai mant
obt ai ned paynent of the instrunent.” UCC s 3-311(a). 1In
addition, the instrunent or an acconpanying witten conmnu-
ni cati on nmust contain "a conspicuous statenment to the effect
that the instrument was tendered as full satisfaction of the
claim" UCC s 3-311(b).7

The district court held that United s tender to each plaintiff
of a check for $635, stanped with the |egend that the payee's
endor senent woul d constitute acceptance in "full and com
plete settlenment of any and all clains which payee(s) may
have against United Air Lines, Inc.," becanme an effective
accord and satisfaction when the plaintiff signed and deposit-
ed the check. See U C.C s 3-311 cms. 2, 3 (noting that an
accord and satisfaction occurs when a seller deposits a check
marked with the notation that it is in full satisfaction of a
bill). On appeal, plaintiffs' challenge relies only upon the
second U.C.C. requirenent: that the amount of the claimbe
unli qui dated. The Restatenent defines an "unli qui dated"
obligation as one "that is uncertain or disputed in anmount."”

s 74 cnt. ¢c. Plaintiffs contend that United' s correspondence
conceded the carrier's liability for $635, and thereby showed

7 The Restatement provides that "[a]n accord is a contract under
whi ch an obligee prom ses to accept a substituted performance in
future satisfaction of the obligor's duty,” s 281 cnt. a, and that
"[ p] erformance of the accord discharges the original duty," s 281(1).
It further states that "[t]he enforceability of an accord is governed
by the rules applicable to the enforceability of contracts in general."
s 281 cnt. d.
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that United regarded each claimas an undi sputed, "Iliquidated
claimfor $635." Appellants' Br. at 10.

At oral argunent, plaintiffs agreed that, at least if consid-
ered in isolation, the | egend stanped on United' s checks
indicated United' s view that the ampunt in question was not
undi sputed, since it stated that endorsenment would constitute
"settlenent” of all clainms. Nonetheless, plaintiffs contend
that the clarity of the check | egend was muddi ed by United' s
earlier letters. Those letters, plaintiffs assert, did not dem
onstrate an intention to conprom se or settle, but instead
flatly stated that United's liability was Iimted to $635--and
thus rendered that amount a |iquidated claim

This argunent has two principal defects. First, the |an-
guage of the letters that United sent to the plaintiffs is not
materially different fromthe | anguage on the checks. Like
the checks, all three letters used the word "settlenment” to
describe the nature of the transacti on between the parties.8
Second, and nore inportant, there is sinply no question but
that the parties did consider the anmount of the clainms to be in
di spute, and hence that the $635 figure was far from"liqui-
dated." The three plaintiffs clearly did not regard $635 as
t he amount they were owed, since their demands were for
$921, $1855, and $1355. Nor did United signal agreenent
that the amount it owed was in fact $635. Rather, the carrier
descri bed $635 as the "limt[ 1" or "maxi mun of its liability.
That figure was calcul ated solely on the basis of the maxi num
wei ght of plaintiffs' |uggage, and could have been reduced had
United successfully challenged plaintiffs' estimates of the
val ue of the bags' contents.9

8 See J. A 35, 126 (letters to Curtin and Wnbacher, stating that
"claimsettlement” is governed by the Warsaw Convention); J.A
116 (letter to Sinmons, stating that United' s check for $635 "in
settlenent” will be mailed shortly).

9 Moreover, even "[a]n adm ssion by the obligor that a m ni num
anmount is due does not liquidate the claimeven partially unless he
is contractually bound to the adm ssion." Restatenment (Second) of
Contracts s 74 cnt. c.
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There is only one way in which the $635 tendered by
United coul d be considered evidence of a liquidated claim if
it were the law that a debtor automatically turns a debt (or a
portion thereof) into a |liquidated sumsinply by offering a
fixed amount in settlenent. But if that were the law, there
woul d be no such thing as an accord and satisfaction: every
offer to settle a debt would liquidate the debt (at |east to the
extent of the offer), rendering every such offer ineligible
under UC.C s 3-311(a)(ii). |In this case, in order to dis-
charge a claim United paid nore than it conceded owi ng and
plaintiffs accepted | ess than they conceded bei ng owed. That
is more than sufficient to satisfy UCC s 3-311(a)(ii), 10 and
the fact that the anobunt accepted was the sane as the
anmount tendered no nore justifies calling plaintiffs' clains
"liquidated" than it would those in any other dispute. Ac-
cordingly, we conclude that the tender, endorsenent, and
deposit of each check constituted a valid accord and sati sfac-
tion. 11

10 The U.C.C. does not require that the party agai nst whomthe
claimis asserted offer an anount different fromthe anount it
believes it owes. Rather, the party "against whomthe claimis
asserted may attenpt an accord and satisfaction of the disputed
claimby tendering a check to the clainmant for sone amount |ess
than the full amount clainmed by the claimant”--just as United did
here. UCC s 3-311 cnt. 1

11 Plaintiffs also argue that the printed | egend on United' s checks
denonstrated an absence of the good faith necessary for a valid
accord and satisfaction. |In support, they cite U C.C. s 3-311 cnt
4. That conmment, however, refers only to "the practice of sone
busi ness debtors in routinely printing full satisfaction | anguage" on
all or nost of their checks, "whether or not there is any dispute
with the creditor.” In such cases, the comment states, "the claim
ant cannot be sure whether a tender in full satisfaction is or is not
bei ng nmade, " and the practice may therefore "prevent an accord
and satisfaction on the ground that the check was not tendered in
good faith." Here, plaintiffs assert neither that United routinely
printed the settlenent |egend on its checks, nor that they did not
understand that tenders in full satisfaction were being made to
t hem
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B

Finally, plaintiffs contend that, even if there were valid
accords and satisfactions in this case, they should be rescind-
ed on the grounds of m stake (unilateral or mutual) and/or
m srepresentation. 12 For either doctrine to apply in this case,
United's statenents to plaintiffs nust--at a m ni num - have
been "not in accord with the facts."13 The point that was not
in accord with the facts here, plaintiffs contend, was United's
claimthat its maxinumliability was linmted to $635, the
product of $9.07 and the maxi mum wei ght of each plaintiff's
lost bag. Plaintiffs argue that, because the Warsaw Conven-
tion"s liability Ilimt applied only if United s baggage checks
recorded the bags' actual weights, and because United's
checks concededly did not do so, United' s claimthat there
was any limt toits liability at all (other than the fair val ue of
the | ost baggage) was in error.

Had United's letters been sent or its checks tendered or
deposited after this court's decision in Cruz, plaintiffs m ght
have an argunent for their position. But all of those events
transpired nonths before Cruz was issued, 14 and that subse-

12 See U.C.C. s 1-103 (providing that "the principles of |aw and
equity, including ... the lawrelative to ... nmisrepresentation ...
[and] m stake,"” shall "supplenment” the provisions of the U C C.);

Rest at enent (Second) of Contracts s 152 (entitled "Wien M stake
of Both Parties Makes a Contract Voidable"); id. s 153 (entitled
"When M stake of One Party Makes a Contract Voidable"); id.

s 164 (entitled "Wien a M srepresentati on Makes a Contract Void-
abl e").

13 See Restatenent (Second) of Contracts s 151 ("A mistake is a
belief that is not in accord with the facts."); id. s 159 ("A m srepre-
sentation is an assertion that is not in accord with the facts."); see
also id. s 151 cnmt. b (stating that "[f]acts include |aw' and that "[a]
party's erroneous belief with respect to the law ... may, therefore,
come within these rules"); id. s 170 cnmt. a ("A statenent as to a
matter of lawis subject to the sane rules as are other assertions.").

14 The letters to Curtin, Wnbacher, and Si mpns were mail ed
i n February, May, and March of 1999, respectively. The plaintiffs
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guent deci sion can therefore play no role in the anal ysis.
Instead, we nust ook to the state of the law at the tine of
the events in question. See Restatenent (Second) of Con-
tracts s 152 (providing that a nmutual m stake capabl e of

voi ding a contract nmust be a nmistake "at the tine [the]
contract was made"); id. s 153 (sane with respect to unil at-
eral mstake); id. s 159 cnt. ¢ ("An assertion nust relate to
sonmething that is a fact at the time the assertion is made in
order to be a msrepresentation."). At that time, the applica-
bility of Article 22(2)'s liability limt in the absence of the
recordi ng of weights required by Article 4 was an unsettled
guestion, and the existing | aw provided a nore than adequate
basis for United to conclude that its view was correct. Cf
Moses- Ecco Co. v. Roscoe-Ajax Corp., 320 F.2d 685, 690

(D.C. Cr. 1963) (holding that "a settlenment paynent, nade
when the | aw was uncertain, cannot be successfully attacked

on the basis of any subsequent resolution of the uncertainty").

When the accords and satisfactions in this case were
reached, no Supreme Court or D.C. Circuit case had yet
addressed the question subsequently decided in Cruz.15 The
only federal appellate court to have considered the question
the Second Circuit, had held--consistent with United' s view-
that the liability limt of Article 22(2) continued to apply
notwi thstanding a failure to follow the requirenments of Article
4.16 Two of the three state appellate courts to have rul ed had

deposited their checks between March and June of 1999. See J. A
36, 119, 127. Cruz did not issue until October 12, 1999.

15 Plaintiffs call our attention to Chan v. Korean Air Lines, Inc.
490 U. S. 122 (1989), a case that did not involve the baggage liability
[imtation question at issue here. Chan held that Article 3 of the
War saw Convention does not elimnate the Convention's limtation
on damages for passenger injury or death when the carrier fails to
provi de adequate notice of the Iimtation on its passenger tickets.
Id. at 135. Although the Court held that its decision in Chan was
"governed by the text" of the Convention, id. at 134, it had no
occasion to consider the text of Article 4 or its meaning.

16 See Republic Nat'l Bank of N Y. v. Eastern Airlines, Inc., 815
F.2d 232 (2d Cir. 1987) (regarding commrercial shippers).
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al so decided in accord with United' s position.17 So, too, had
many federal district judges, 18 including all that had ruled in
this circuit,19 although district courts had rul ed the other way
as well.20 Mreover, the position expressed in United' s |et-
ters was supported by advice to passengers published by the
United States Departnent of Transportation. See Aviation
Consumer Prot. Div., U S Dep't of Transp., Fly Rights: A
Consumer CGuide to Air Travel ch. 5 (10th rev. ed. 1994)
(stating that an airline may limt its liability under the

War saw Convention to $9.07 per pound if, "[i]nstead of weigh-
ing [the] luggage, the carrier assunmes that each of [the] bags
wei ghs the maximumthat it agrees to accept as checked

baggage, usually 70 pounds,” and noting that this "yields a
liability limt of about $640 per bag").

The plaintiffs have cited no authority, in any jurisdiction
suggesting that when an issue of lawis unsettled, a party

17 See Feeney v. Anerica West Airlines, 948 P.2d 110 (Colo. Ct.
App. 1997); Hi bbard v. Trans World Airlines, Inc., 592 N E 2d 889
(Chio . App. 1990). But see Arkin v. New York Helicopter Corp.
544 N Y.S.2d 343 (App. Div. 1989).

18 See, e.g., Tseng v. EIl Al Israel Airlines, Ltd., 919 F. Supp. 155,
160 (S.D.N. Y. 1996), aff'd with respect to plaintiff's baggage cl aim
122 F.3d 99, 107 (2d CGr. 1997), rev'd on other grounds, 525 U S. 155
(1999); Gonzales v. TACA Int'l Airlines, No. 91-0175, 1992 U. S
Dist. LEXIS 9111 (E. D. La. June 17, 1992); Klein v. Northwest
Airlines, No. C90-3174, 1991 U S. Dist. LEXIS 10614 (N.D. Cal
July 17, 1991); Abbaa v. Pan Am Wrld Airways, Inc., 673
F. Supp. 991 (D. Mnn. 1987).

19 See Cruz v. American Airlines, Inc., No. 96-02817, Mem
at 16-17 (D.D.C. Cct. 24, 1997), rev'd, 193 F. 3d 526 (D.C. Cr. 1999);
Martin v. Pan Am Wrld Airways, Inc., 563 F. Supp. 135 (D.D.C.
1983).

20 See, e.g., Tchokponhove v. Air Afrique, 953 F. Supp. 79
(S.D.N.Y. 1996); Siben v. Anerican Airlines, Inc., 913 F. Supp. 271
(S-D.N. Y. 1996); Da Rosa v. Tap Air Portugal, 796 F. Supp. 1508
(S.D. Fla. 1992); Vekris v. Peoples Express Airlines, Inc., 707
F. Supp. 675 (S.D.N. Y. 1988); Maghsoudi v. Pan Am Wbrld
Ai rways, Inc., 470 F. Supp. 1275 (D. Haw. 1979).

makes a m srepresentation or m stake by reaching a concl u-

sion that is well supported by existing |law. Measuring
United' s statenment against the state of the | aw at the rel evant
time, we reject plaintiffs' contention that the accords and
sati sfactions are void for msrepresentation or nstake.21

IV

We find no abuse of discretion in the district court's
decision to rule on United' s notion for summary judgnent
wi thout first permtting discovery or ruling on class certifica-
tion. Nor do we discern any error in the district court's
grant of summary judgnment in United' s favor. Accordingly,
the judgnment of the district court is
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Af firned.

21 Because we conclude that there was no m srepresentation (or
m st ake), we need not address the "troubl esone” issue of when one
party's reliance on an assertion as to a matter of |aw by another

party is justified. Restatenent (Second) of Contracts s 164 cnt.
d, see id. s 170.
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