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Before: Sentelle, Randol ph and Garland, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: The Association of Cvilian Tech-
ni ci ans, Tony Kenpenich Menorial Chapter 21 ("the Union")
petitions this Court for review of the Federal Labor Rel ations
Authority's ("FLRA" or "Authority") decision in which the
FLRA determ ned that a collective bargai ni ng agreenent
provision requiring the Departnment of Defense ("DOD') to
permt enployees to use "official tine" to | obby Congress on
pending legislation is contrary to law. In reaching this
determ nation, the Authority concluded that the disputed
provi sion would require the agency to use appropriated funds
in a manner prohibited by section 8012 of the Departnent of
Def ense Appropriations Act, Pub. L. No. 105-262, 112 Stat.
2279, 2299 (1998) ("Appropriations Act"). Because we agree
with the Authority, we deny the petition for review

| . Background

The Association of Cvilian Technicians, a federal enployee
| abor organi zation, filed a negotiability appeal with the FLRA
pursuant to 5 U S.C s 7105(a)(2)(E), concerning provisions of
a collective bargai ning agreenent that had been di sapproved
by the head of the agency (the Department of Defense) as
contrary to law under 5 U.S.C. s 7114(c). The disputed
provi sion would grant official tine to "Union officials when
representi ng Federal Enployees by visiting, phoning and
witing to elected representatives in support [of] or opposition
to pending or desired |egislation which would inpact the
wor ki ng condi ti ons of enpl oyees represented by the |abor
organi zation." Association of Cvilian Technicians, Tony
Kenpeni ch Menorial Ch. 21, 56 F.L.R A. 526 (2000).

The Union argues that sections 7131 and 7102 of the
Federal Service Labor-Managenent Rel ations Act (the col -
| ecti ve bargaining | aws) mandate inclusion of this provision.
5 US. C ss 7102, 7131. Section 7131 governs the grant of
"official tinme," which allows enpl oyees perforning union rep-
resentation functions to be paid as if they were at work,
wi t hout bei ng charged for annual |eave. Under that section,

Page 2 of 7



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1044  Document #637335 Filed: 11/09/2001  Page 3 of 7

union officials may be granted "official time" for a variety of
reasons, including those "in connection with any other matter
covered by [the collective bargaining laws],"” so |l ong as such
time is "reasonable, necessary, and in the public interest."
Id. at s 7131(d). Section 7102(1) provides that enpl oyees,
acting in their union representational capacity, have the right
to present the views of their |abor organization to Congress.
The FLRA has read these sections together to nean that

union representatives may receive official time for |obbying
Congress in matters concerning their working conditions.

See, e.g., National Fed' n of Fed. Enployees Local 259, 52
F.L.R A 920, 932-33 (1997).

In this case, however, the agency contends, and the Author-
ity agrees, that section 8012 of the Appropriations Act prohib-
its this application of the collective bargaining | aws, at |east
with respect to DOD enpl oyees. As the Authority held in
New Hanmpshire Nat'l Guard, 54 F.L.R A 301, 310 (1998),
aff'd sub nom Ganite State Chapter, Ass'n of Cvilian
Technicians v. FLRA, 173 F. 3d 25 (1st Cir. 1999), the autho-
rization in s 7131(d) to negotiate for official time, as with
bar gai ni ng on any other matter under the statute, is contin-
gent on the bargaini ng proposal being consistent with applica-
ble laws, rules, and regul ations. See National Fed n of Fed.
Enpl oyees Local 2015, 41 F.L.R A. 1158, 1185 (1991) ("Addi -
tionally, official time my be granted for a variety of matters
and parties may negotiate under section 7131(d) for official
time, as long as it is otherwi se consistent with the Statute and
ot her applicable |aws and regul ations"); Anerican Fed' n of
Gov't Enpl oyees, Nat'l Council of Field Labor Locals, 39
F.L.R A 546, 553 (1991) (sane). Section 8012 of the Appro-
priations Act provides: "None of the funds nade avail abl e by
this Act shall be used in any way, directly or indirectly, to
i nfl uence congressional action on any |egislation or appropria-
tion matters pendi ng before the Congress.” Thus, the Au-
thority concluded that the Appropriations Act precluded, as a
matter of law, the granting of official time for |obbying
Congress on pending matters, though not non-pendi ng, de-
sired, legislation. See 56 F.L.R A. at 529. In reaching this
decision, the FLRA relied on decisions of the First and Ninth
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Crcuits in Ganite State Chapter, Association of Cvilian
Technicians v. FLRA, 173 F.3d 25 (1st Cir. 1999) ("Ganite
State"), and Association of Cvilian Technicians, Silver Bar-
ons Chapter v. FLRA, 200 F.3d 590 (9th Cir. 2000) ("Silver
Barons"), which addressed virtually identical collective bar-
gai ning provisions and identical DOD appropriations act |an-
guage from previous years. The Authority rejected the
union's argunent that simlar collective bargai ni ng agreenent
provisions were held to be consistent with other anti-| obbying
laws, including 18 U.S.C. s 1913, and section 8001 of the
Appropriations Act. The FLRA observed that "[m ost of the
Union's argunents presented in this case have been consi d-
ered and rejected in prior decisions.”" Specifically, the Au-
thority cited its prior decision in New Hanpshire Nat'

GQuard, 54 F.L.R A at 310-11, in which the FLRA noted that
section 8012 and its predecessors did not contain the sanme
exceptions to the | obbying ban as do 18 U. S.C. s 1913 and
Appropriations Act s 8001. Rather, section 8012 and its
predecessors contain an absol ute ban on using appropriated
funds for | obbying.

Further, the FLRA held that section 8012 was nore specif-
ic in scope than 5 U.S.C. s 7131(d), and thus rejected the
argunent that the right to official tine prevails as nore
specific than the prohibition agai nst using "funds nmade avail -
abl e" for lobbying. It rejected the union's argunent that
official time was indistinguishable frompaid | eave under
section 8012, and that the agency's interpretation would nec-
essarily prohibit |obbying while on paid | eave, potentially in
violation of the First Amendnent. Instead, the FLRA con-
cluded, as it had previously held in Association of Cvilian
Technici ans, A d Hi ckory Chapter and U S. Dep't of Defense
North Carolina Nat'l Guard Bureau, 55 F.L.R A 811 (1999)
("North Carolina Guard"), that official time and annual |eave
were distinguishable. Finally, the FLRA also rejected the
union's argunent that its previous interpretation of the fore-
runner provisions to 8012 was " 'inplausible " given Con-
gress's rejection of legislation that would have banned | obby-
ing on official tinme for all federal enployees. 56 F.L.R A at
529. Rather, the FLRA observed that Congress had carved
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out special treatnent for DOD enpl oyees through the DOD
Appropriations Act. 1d.

On notion for reconsideration, the FLRA affirnmed its
deci si on that disapproval of the provision of the collective
bar gai ni ng agreenment applying to pending | egislation was
proper. 56 F.L.R A. 947 (2000). The Union sought review in
this Court.

I1. Analysis

"In reviewing the FLRA's interpretation of its own en-
abling statute, we are mndful that we owe great deference to
the expertise of the Authority as it 'exercises its "special
function of applying the general provisions of the Act to the
conplexities" of federal labor relations.” " NLRB Union
Local 6 v. FLRA, 842 F.2d 483, 486 (D.C. Cr. 1988) (quoting
Bureau of Al cohol, Tobacco & Firearns v. FLRA, 464 U S
89, 97 (1983)). Were we reviewing the Authority's interpreta-
tion of the Federal Service Labor Managenent Rel ations Act,
we would review that interpretation deferentially under the
standard set forth in Chevron U . S.A Inc. v. Natural Res.

Def. Council, 467 U.S. 837 (1984). Here, however, we are

al so faced with the FLRA's interpretation of the Depart nment

of Defense Appropriations Act, a statute not committed to the
Authority's adm nistration. In general, this Court does not
defer to the FLRA's interpretation of a statute not committed
to the Authority's adm nistration, but reviews such purely
| egal questions de novo. See Social Sec. Adm n. v. FLRA
201 F.3d 465, 471 (D.C. GCr. 2000). W have reviewed the
Authority's interpretation of the Appropriations Act under
this de novo standard

Congress expressed a clear intent to prohibit the use "in
any way" of "funds made avail able by the [ DOD Appropri a-
tions] Act" to "influence congressional action on any |egisla-
tion or appropriation matters pendi ng before the Congress.”
Appropriations Act s 8012 (enphasis added). Twi ce before,
our sister circuits have addressed this very issue, involving
the sane [ abor union, simlar, if not identical bargaining
provi sion | anguage, and identical predecessor DOD appropri -
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ations acts. Ganite State, 173 F. 3d at 27-28; Silver Barons,
200 F.3d at 592-93. And unsurprisingly, tw ce before, our
sister circuits have affirmed the Authority's determ nation
that the di sputed provision was contrary to |law and therefore
nonnegoti abl e. Perhaps the Union believed the third tine
woul d be the charm It is not. Nothing has changed- - not

the crux of the provision in dispute, and not the appropria-
tions act |anguage, and therefore we see no reason to depart
fromour sister circuits' good conmpany. The Appropriations
Act prohibits the disputed provision because, as the FLRA

has had several occasions to reiterate, official time my only
be granted to the extent that it is consistent with all "applica-
ble laws and regulations.” E.g., NFFE Local 2015, 41

F.L.R A at 1185. Here the granting of official time is not
consistent with the Appropriations Act. Hardly nore needs

to be said.

The Union al so raises a constitutional argunent which we
di spense with just as summarily. The Uni on contends that
the FLRA' s treatnent of the Appropriations Act raises "seri-
ous" First Amendnent concerns because it |leads to the
"unaccept abl e concl usion that enployee activities on paid
annual | eave constitute use of appropriated funds, and that
s 8012 therefore prohibits enpl oyees fromvisiting Menbers
of Congress while on annual |eave." However, this "unaccep-
tabl e conclusion” is predicated on there being no difference
bet ween annual |eave and official tine. That is sinply not so.
The Authority has reasonably distingui shed between offi cial
time and paid annual |eave. See North Carolina Guard, 55
F.L.R A at 813 (setting out the "critical distinction" between
enpl oyee use of official tine and annual |eave). The coll ec-
tive bargaining | aws inpose restrictions on the use of official
time that are not applicable to the use of paid annual |eave.
Oficial time is a "distinct third category of time," id., and
unl i ke annual |eave, is considered to be "hours of work." 5
C.F.R s 551.424(b) (2001). Annual |eave is conpensation for
work perfornmed at other tines. This First Amendnent
argunent is a red herring. Section 8012, like its predeces-
sors, "does not in any way affect what Uni on nenbers can do
during their annual leave.” Ganite State, 173 F.3d at 28 n.3
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Finally, at oral argument, the question arose whether this
interpretation of the Appropriations Act woul d affect | obbying
by DOD officials (i.e., the Secretary of Defense or other
agency "managenent") in their official capacity on behal f of
the Departnment and the Executive Branch. Because this
issue is not before us, rather only a union's use of "official
time," we need not address it, though we do note that
appl ying section 8012 to DOD officials in their official capacity
woul d raise constitutional separation of powers concerns not
i nplicated here. That question would also require us to
inquire into I ongstanding practices of DOD officials in | obby-

i ng Congress, to determ ne whether their actions have pl aced

a "gloss" on Congress's action in enacting section 8012. See,
e.g., FDA v. Brown & WIlianson Tobacco Corp., 529 U S

120, 132-33, 137 (2000); Cannon v. University of Chicago,

441 U S. 677, 696-99 (1979). The agency's continued | obbyi ng
of Congress in the presence of recurring appropriations act
provi sions such as section 8012 provi des additional back-
ground for interpreting such sections not relevant to the case
bef ore us.

[11. Conclusion
Because we agree with the Authority that section 8012 of

t he Appropriations Act renders the di sputed provision con-
trary to law, we deny the petition for review.
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