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G nsburg, Chief Judge: Before the court are five consoli-
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22

dated petitions to review and one appeal fromthe Federal Communications Com

m ssion's 1998 decision not to repeal or to nodify the national

television station ownership rule, 47 CF. R s 73.3555(e), a
t he cabl e/ broadcast cross-ownership rule, 47 CF. R

s 76.501(a). Petitioners challenge the decision as a violation

of both the Adm nistrative Procedure Act (APA), 5 U S.C

s 551 et seq., and s 202(h) of the Tel ecommuni cati ons Act of
1996, Pub. L. No. 104-104, 110 Stat. 56. They al so contend
that both rules violate the First Amendnent to the Constitu-
tion of the United States. The network petitioners -- Fox
Tel evision Stations, Inc., National Broadcasting Conpany,

Inc., ViacomlInc., and CBS Broadcasting Inc. -- address the
nati onal television ownership rule, while petitioner Tinme W
ner Entertai nment Conpany, L.P. addresses the cabl e/ broad-
cast cross-ownership rule. The National Association of
Broadcasters (NAB), the Network Affiliated Stations Alliance
(NASA), the Consumer Federation of Anerica (CFA), and

the United Church of Christ, O fice of Conmunications, Inc.
(UCC) have intervened and filed briefs in support of the

Commi ssion's decision to retain the national tel evision station

ownership rule.

We concl ude that the Conmission's decision to retain th
rules was arbitrary and capricious and contrary to law. W
remand the national television station ownership rule to the
Conmi ssion for further consideration, and we vacate the
cabl e/ broadcast cross-ownership rule because we think it un-
likely the Conmission will be able on remand to justify
retaining it.

| . Background

In the Tel ecommuni cati ons Act of 1996 the Congress set
notion a process to deregulate the structure of the broadcas
and cable television industries. The Act itself repealed th
statutes prohibiting tel ephone/cabl e and cabl e/ br oadcast
cross-ownership, 1996 Act ss 302(b)(1), 202(i), and overrode
the few remaining regulatory limts upon cabl e/ network cross

ownership, id. s 202(f)(1). Inradio it elimnated the nationa

and rel axed the local restrictions upon ownership, id.

nd

r-

e

in
t
e
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s 202(a), (b), and eased the "dual network” rule, id. s 202(e).
In addition, the Act directed the Conmission to elimnate the
cap upon the nunber of television stations any one entity may
own, id. s 202(c)(1)(A), and to increase to 35 from 25 the

maxi mum per cent age of Anerican househol ds a singl e broad-
caster may reach, id. s 202(c)(1)(B).

Finally, and nost inmportant to this case, in s 202(h) of the
Act, the Congress instructed the Commi ssion, in order to
continue the process of deregulation, to review each of the
Conmi ssion's ownership rules every two years:
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The Conmi ssion shall review its rul es adopted pursuant

to this section and all of its ownership rules biennially as
part of its regulatory reformreview under section 11 of

t he Conmuni cations Act of 1934 and shall determnine

whet her any of such rules are necessary in the public
interest as the result of conpetition. The Conm ssion

shall repeal or nodify any regulation it determ nes to be

no longer in the public interest.

The Conmi ssion first undertook a review of its ownership

rul es pursuant to this nmandate in 1998. This case arises out
of the resulting decision not to repeal or to nodify two
Conmmi ssion rules: the national television station ownership
rul e and the cabl e/ broadcast cross-ownership rule.

A The National Television Station Omership (NTSO Rule

The NTSO Rul e prohibits any entity fromcontrolling tele-
vi sion stations the conbined potential audience reach of which
exceeds 35% of the television households in the United
States.* As originally pronulgated in the early 1940s, the
Rul e prohibited conmon ownership of nore than three televi-
sion stations; that nunber was |later increased to seven.
Amendnent of Miltiple Oamership Rules, Report & O der,
100 F.C.C.2d 17, p p 14, 16 (1984) (1984 Report). The stated
pur pose of the seven-station rule was "to pronote diversifica-
tion of ownership in order to maxi m ze diversification of
program and service viewpoints" and "to prevent any undue
concentration of econom c power." Id. p 17.

In 1984 the Commi ssion considered the effects of techno-
| ogi cal changes in the nass nedia, id. p 4, and repeal ed the
NTSO Rul e subject to a six-year transition period during
which the ownership limt was raised to 12 stations. Id.

* "No |icense for a conmercial TV broadcast station shall be
granted, transferred or assigned to any party (including all parties
under common control) if the grant, transfer or assignnent of such
license would result in such party or any of its stockhol ders,
partners, nenbers, officers or directors, directly or indirectly,
owni ng, operating or controlling, or having a cognizable interest in
TV stations which have an aggregate national audience reach
exceeding thirty-five (35) percent.” 47 CF. R s 73.3555(e).
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p p 108-112. The Conmi ssion deterni ned that repeal of the
NTSO Rul e woul d not adversely affect either the diversity of
Vi ewpoi nts avail abl e on the airwaves or conpetition anong
broadcasters. It concluded that diversity should be a concern
only at the local level, as to which the NTSO Rul e was
irrelevant, id. p p 31-32, and that "[l]ooking at the nationa
| evel [the Rul e was unnecessary because] the U S. enjoys an
abundance of independently owned nass nedia outlets,” id.

p 43. The Conmi ssion al so concluded that group owners

were not likely to inmpose upon their stations a "nonolithic"
point of view Id. p p 52-54, 61. Wth respect to econonic
conpetition, the Comm ssion considered the markets for na-
tional and for |ocal spot advertising and concluded that nei -
ther woul d be nade | ess conpetitive by repeal of the NISO
Rule. Id. p p 66-71

| mpl enent ati on of the 1984 Report was subsequently
bl ocked by the Congress. See Second Suppl emental Appro-
priations Act, Pub. L. No. 98-396, s 304, 98 Stat. 1369, 1423
(1984). The Conmi ssion thereupon reconsidered the matter
and prohibited conmon ownership (1) of stations that in the
aggregat e reached nore than 25% of the national television
audi ence, and (2) of nore than 12 stations regardless of their
conbi ned audi ence reach. Anendnment of Miltiple Omer-
ship Rules, Mem . & Oder, 100 F.C.C.2d 74, p p 36-40
(1984). These limtations remained in place until 1996, when
the Congress (in s 202(c)(1) of the Act) directed the Conm s-
sion to elimnate the 12-station rule and to raise to 35%the
cap upon audi ence reach, both of which actions the Comm s-
sion pronptly took. [Inplenmentation of Sections 202(c) (1)
and 202(e) of the Tel ecomuni cations Act of 1996 (Nationa
Br oadcast Tel evi si on Oanershi p and Dual Network Opera-
tions), 61 Fed. Reg. 10,691 (Mar. 15, 1996).

B. The Cabl e/ Broadcast Cross-Oanership (CBCO Rule
The CBCO Rul e prohibits a cable tel evision systemfrom

carrying the signal of any television broadcast station if the
system owns a broadcast station in the same |ocal market.*

* "No cable television system (including all parties under conmon
control) shall carry the signal of any television broadcast station if
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In conjunction with certain "nust-carry" requirenents, 47
US. C ss 534-535; 47 CF.R s 76.55 et seq., to which cable
operators are subject, see Turner Broad. Sys., Inc. v. FCC,

512 U. S. 622, 630-32 (1994) (Turner 1), the Rule has the effect
of prohibiting conmon ownership of a broadcast station and a
cable television systemin the sane | ocal market.

The Conmi ssion first pronulgated the CBCO Rule in 1970
along with a rul e banni ng network ownership of cable sys-
tems. Anmendnment of Part 74, Subpart K, of the Comm s-
sion's Rules and Regul ations Relative to Conmunity Anten-
na Tel evi sion Systens, Second Report & Order, 23 F.C.C. 2d
816, p p 11, 15 (1970). 1In 1984 the Congress codified the
CBCO Rul e but not the network ownership ban. Cable
Conmmuni cations Policy Act of 1984, Pub. L. No. 98-549, s 2,
98 Stat. 2779.

In 1992 the Comm ssion repealed the rule prohibiting net-
wor k ownership of cable systens. Amendnent of Part 76,
Subpart J, Section 76.501 of the Conm ssion's Rules and
Regul ati ons, Report & Order, 7 F.C.C.R 6156, p 10 (1992)
(1992 Report). The Conm ssion also revisited the CBCO
Rul e and concluded that "the rationale for an absol ute prohi-
biti on on broadcast-cable cross-ownership is no longer valid in
light of the ongoing changes in the video marketplace.” 1d.
p 17. Because the Congress had inposed a sinilar prohibi-
tion by statute, however, the Conm ssion did not repeal the
Rul e; instead, the Conmi ssion reconmended that the Con-
gress repeal the statutory prohibition. 1d. 1In the 1996 Act
the Congress did just that w thout, however, requiring the
Conmi ssion to repeal the CBCO Rule. 1996 Act s 202(i).

C. Applying s 202(h)

As nentioned above, the 1996 Act, in addition to raising the

nati onal ownership cap to 35% and repealing the statutory

such systemdirectly or indirectly owns, operates, controls, or
an interest in a TV broadcast station whose predicted G ade B
contour, conmputed in accordance with s 73.684 of part 73 of this
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has

chapter, overlaps in whole or in part the service area of such system

i.e., the area within which the systemis serving subscribers)."

(
C.F.R s 76.501(a).

47
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ban upon cabl e/ br oadcast cross-ownership, required the Com

m ssion biennially to reviewall its ownership rules in order to
det erm ne whether they remain "necessary in the public
interest." To begin the first reviewthus called for in

s 202(h), the Conm ssion, on March 13, 1998, issued a Notice

of Inquiry seeking comments on all ownership rules, including
specifically both the NTSO and the CBCO Rul es. 1998

Bi enni al Regul atory Review, Notice of Inquiry, 13 F.C C R

11276, p p 14, 43 (1998). The Conm ssion described as fol -

| ows the approach it intended to take:

We solicit conmrent on our broadcast ownership rules to

det erm ne whether these rules are no longer in the

public interest as we have traditionally defined it in
terns of our conpetition and diversity goals. Once this
phase is completed, we will review the coments and

issue a report. In the event we conclude there is good
reason to believe that any of the rules within the scope of
the review, or portions thereof, should be repeal ed or

nmodi fied, we will issue the appropriate Notice(s) of Pro-
posed Rul e Maki ng.

Id. p 3.
Reply comrents were filed in June, 1998 but as of the fal

of 1999 the Conm ssion had not yet conpleted its review
Therefore, in Novenber, 1999 the Congress directed that:

"Wthin 180 days ... [the] Comm ssion shall conplete the
first biennial reviewrequired by section 202(h) of the Tel e-
conmuni cati ons Act of 1996." Consolidated Appropriations

Act, 2000, Pub. L. No. 106-113, s 5003, 113 Stat. 1501
1501A-593 (1999). The acconpanyi ng Conference Report

instructed: "[I]f the Comm ssion concludes that it should
retain any of these rules under the review unchanged the
Conmi ssion shall issue a report that includes a full justifica-

tion of the basis for so finding." H R Conf. Rep. No. 106-464,
at 148 (1999).

On May 26, 2000 the Comm ssion announced its decision
(by a 3-2 vote) to retain the NTSO and CBCO Rul es, anong
others, and to repeal or to nodify certain other of its owner-
ship rules. A few weeks later the Conm ssion issued a
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witten report in which it explained its actions. 1998 Bienni-
al Regul atory Review, Biennial Review Report, 15 F.C C R
11058 (2000) (1998 Report).

1. The NTSO Rul e

The Conmi ssion gave three primary reasons for retaining
the NTSO Rule: (1) to observe the effects of recent changes
to the rules governing | ocal ownership of television stations;
(2) to observe the effects of the increase in the nationa
ownership cap to 35% and (3) to preserve the power of
affiliates in bargaining with their networks and thereby all ow
the affiliates to serve their local comunities better. 1d.

p p 25-30. The Conmi ssion also stated that it believed re-
pealing the rule would "increase concentration in the nationa
advertising market" -- presumably to the detrinent of com
petition -- and "enlarge the potential for nonopsony power in
t he program production market" -- presumably to the detri-
ment of both conpetition and diversity. Id. p 26 n.78. Com
m ssioners Furchtgott-Roth and Powel | dissented. 1d. at 74;
id. at 94.

The effect upon petitioners Fox and Viacom of the Comm s-
sion's decision to retain the NTSO Rul e was direct and
i mediate. Viacom s acquisition of CBS brought its audience
reach to 41% only a stay issued by this court has enabl ed
Viacomto avoid divesting itself of enough stations to cone
within the 35% cap. Fox Television Stations, Inc. v. FCC
No. 00-1222 at 2 (April 6, 2001). Simlarly, the Rule is
preventing Fox fromgoing forward with its purchase of
Chris-Craft Industries, which purchase would enable Fox to
reach nore than 40% of the national audience.

2. The CBCO Rul e

In the 1998 Report the Comm ssion decided that retaining
the CBCO Rul e was necessary to prevent cable operators
fromfavoring their own stations and fromdiscrimnating
agai nst stations owned by others. 1998 Report p 104 ("cur-
rent carriage and channel position rules prevent sone of the
di scrimnation problens, but not all of theni). The Comm s-
sion also determ ned that the CBCO Rul e was "necessary to
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further [the] goal of diversity at the local level." 1d. p 106.
The Rul e, according to the Conm ssion, contributes to the
diversity of viewpoints in |ocal markets by preserving the

voi ces of independent broadcast stations, which provide |oca
news and public affairs programming. Id. p p 106-108. Com

m ssioners Furchtgott-Roth and Powel | dissented fromthe
retention of this Rule as well. 1d. at 74; id. at 100.

The effect upon Tinme Warner of the Conm ssion's decision
to retain the CBCO Rule was significant. Although Tine
Warner has not identified any specific transaction it would
have consummated but for the CBCO Rule, the Rule is
preventing it fromacquiring television stations in markets,
such as New York City, where it owns a cable system Tine
War ner asserts that "obvious proconpetitive efficiencies”
woul d result from "conbining" a television station in that
area with its all-1ocal -news cable programm ng service, NY1.
Ti me Warner also argues that the CBCO Rule hinders its
"WB" network from conpeting with networks that own sta-
tions in major television markets.

Il. Threshold | ssues

Before turning to the nmerits of the petitions we nust
consi der several threshold issues. The Conm ssion, sup-
ported by the intervenors, contends that its decision not to
repeal or to nodify the Rules is not final agency action, was
not meant by the Congress to be subject to review, and in any
event is not ripe for review Intervenors NAB and NASA
al so argue that the petitioners failed to exhaust their admnis-
trative renmedi es and | ack standi ng.

A Finality

This court has jurisdiction to review "final orders"” of the

Conmmi ssion and "final agency action for which there is no

ot her adequate renedy in a court.” 28 U S. C. s 2342(1); 5
US.C s 704. Consequently, the court nust determ ne

whet her the Commi ssion's determnation was "final." Agen-

cy action is final if: (1) it is "the consummati on of the
agency' s deci si onnaki ng process,"” and (2) "rights or obli-
gations have been determ ned" by the action or "legal conse-

Page 10 of 37
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guences will flow' fromit. Bennett v. Spear, 520 U S. 154,
178 (1997). The Conm ssion argues that its retention deci-
sion does not neet this test; the networks and Time Warner
argue persuasively to the contrary.

There is no question a Comm ssion determination not to
repeal or to nodify a rule, after giving notice of and receiving
comment upon a proposal to do so, is a final agency action
subject to judicial review Mntana v. dark, 749 F.2d 740,

744 (D.C. Cr. 1985). Equally clear, an agency's denial of a
petition to initiate a rulemaking for the repeal or nodification
of arule is a final agency action subject to judicial review
Capital Network Sys., Inc. v. FCC, 3 F.3d 1526, 1530 (D.C

Cir. 1993). The question presented here is whether the

Conmi ssion's determ nation not to repeal the NISO and

CBCO Rul es, nade pursuant to s 202(h) after issuing a

"Notice of Inquiry" and receiving comment, is |ikewi se a fina
agency action subject to judicial review

The Conmi ssion first appears to contend that only a deci -
sion made pursuant to an adjudicative or rul enaking proceed-
ing is final. The Commi ssion fails, however, either to offer
support for this argument or to acknow edge that we have
hel d other types of agency actions to be final and revi enabl e.
See, e.g., Cba-Ceigy Corp. v. EPA, 801 F.2d 430, 435-37
(1986) (holding letter expressing EPA's position on procedur-
al question was final agency action because it was definitive
and had direct and i nmedi ate effect upon petitioners); Nat'
Aut omatic Laundry and O eaning Council v. Schultz, 443
F.2d 689, 702 (1971) (holding letter from Adm nistrator of
Wage and Hour Division of Department of Labor interpreting
provi sion of Fair Labor Standards Act was final agency
action).

Second, the Commi ssion argues that the 1998 Report is not
final because the agency intends to continue considering the
ownership rules. That, however, does not mean the determ -
nation is not "final" as a matter of law. The 1998 Report is
the Conmi ssion's |ast word on whether, as of 1998, the Rules
were still "necessary in the public interest as the result of
conpetition.”
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Finally, the Conm ssion says the 1998 Report does not
i npose an obligation or deny a right because the petitioners
woul d receive no immedi ate relief if they were to prevail in
their present challenge; all they could get would be an order
requiring the Commission to initiate a rul emaking. W shal
have nore to say bel ow about the relief to which the petition-
ers are entitled. For nowit is sufficient to observe that by
the Conmi ssion's own account its decision is, in effect, at the
| east a decision not to initiate a rulemaking, and it is estab-
lished that "an agency's refusal to institute [rul emaki ng]
proceedi ngs has sufficient |egal consequence to neet the
second criterion of the finality doctrine.” Capital Network
Sys., 3 F.3d at 1530. Therefore we concl ude, as we nust,
that the decision under review -- holding that the NISO and
CBCO Rul es were necessary in the public interest -- is a
final agency action.

B. Revi ewabi ity

Separate fromthe question whether the 1998 decision is a
final agency action, the Conm ssion argues that the "Con-
gress did not intend for the Comm ssion's biennial reviews
... to create reviewable action." 1In support of this proposi-
tion, the Commi ssion notes that s 202(c)(2) of the 1996 Act
calls for the Comm ssion to conduct a rul emaking to deter-

m ne whether to retain, to nodify, or to elimnate |ocal
television ownership limtations; in contrast, s 202(h) re-
quires only that the Commi ssion "review' rules to determne
whet her to repeal or to nodify them The Conm ssion next
argues that under the 1996 Act a "determi nation,” unlike a

rul emaki ng decision, is not a reviewable event. It contends
that if the Congress had wanted to subject to judicial scrutiny
determ nati ons made pursuant to the biennial reviews re-
quired by s 202(h), then it would have said so, as it said in
s 252(e)(6) of the Act that a state conmi ssion's "determ na-
tion" approving or disapproving an interconnection agreenent
shal |l be reviewable in federal court. Additionally, the Com
m ssi on observes that s 202(h) does not require it to subnmt a
witten report to the Congress. All this, according to the
agency, indicates the Congress did not intend that the courts
revi ew agency determ nati ons made pursuant to s 202(h). In

Page 12 of 37
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any event, the Conm ssion argues, under Chevron, U S A,

Inc. v. Natural Resources Defense Council, Inc., 467 U S. 837
(1984), the court nust defer to the Commission's statutory
interpretation to that effect. Finally, the Conm ssion con-
tends that if its every decision to retain a rule under s 202(h)
were subject to judicial review, then the agency and the

courts alike would face tasks so overwhelnming as not to be a
result sensibly ascribed to the Congress.

In Iight of the presunption that final agency action is
revi ewabl e, see Abbott Labs. v. Gardner, 387 U S. 136, 140-41
(1967), we must reject the Comm ssion's argunent that the
text and structure of the 1996 Act preclude judicial review
The contrasts the Comm ssion draws between s 202(c) and
s 202(h), and between s 252 and s 202(h), fall short of the
"cl ear and convi nci ng evidence" of congressional intent need-
ed to foreclose review under Abbott Labs., 387 U S. at 141.
Nor is an agency's interpretation of a statutory provision
defining the jurisdiction of the court entitled to our deference
under Chevron. Adans Fruit Co. v. Barrett, 494 U S. 638,
650 (1990). We appreciate that s 202(h) requires the Com
m ssion to undertake a significant task in a relatively short
time, but we do not see how subjecting the result to judicial
revi ew nmakes the Commi ssion's responsibility significantly
nore burdensone, |let alone so form dable as to be inproba-
ble. In sum having held that the 1998 decision is a fina
agency action, we see nothing in the 1996 Act that forecloses
judicial reviewthereof.

C. Ri peness

Next the Conmi ssion contends that its decision not to
repeal or to nodify the ownership rules in question is not ripe
for revi ew because the issues are not "fit" for judicial review,
and del ay woul d not cause the petitioners any hardship. See
Abbott Labs., 387 U S. at 149. First, the Conm ssion points
out that it is in a better position than the court to deterni ne
whet her the chall enged rules are necessary in the public
interest. Second, the Comni ssion argues that the petitioners
will not be harmed if the 1998 Report is not subject to review
because they can seek relief fromthe operation of the rules in
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other ways -- a petition for a rulenmaking or a request for a
wai ver; and again, the relief available to the petitioners
woul d be, in any event, only an order directing the Comm s-
sion to conduct a rul emaking to consider nodification or
repeal of the challenged rules. |In addition, intervenors CFA
and UCC contend that the decision is not ripe for judicial
revi ew because they "and other interested parties have not

yet had an opportunity to present responsive argunments
relating [to the] rules here at issue."

We find these argunents unpersuasive. First, the issues in
this case are fit for judicial review because the questions
presented are purely | egal ones: whether the Commission's
determ nati on was arbitrary and capricious or contrary to
| aw, and whet her the challenged rules violate the First
Amendnent. Because the court will not review de novo the
Conmi ssion's decision to retain the Rules, the Conmission's
argunent that it is in the better position to nake that
determ nation is, while doubtless true, quite beside the point.

Second, the petitioners will indeed be harmed if we do not
revi ew the Conmi ssion's decision now Although they could
chal | enge the Rul es by other nmeans, retention of the Rules in
the interimsignificantly harns both the networks and Tinme
Warner. As we have said, the NISO Rul e constrai ns Fox
and Viacomfromentering into or conpleting certain specific
transacti ons, and the CBCO Rul e prevents Ti nme Warner
fromacquiring television stations in certain markets where it
would like to do so. Moreover, the Conmission is mstaken
in asserting that the only remedy available to the petitioners
is a remand for rul emaking. For the reasons we provide
below (in Part I11.C), we think that under s 202(h) a review
ing court may vacate the underlying rule if it determ nes not
only that the Commi ssion failed to justify retention of the
rule but that it is unlikely the Commission will be able to do
so on renmand

Finally, CFA, UCC, and all other interested parties were
invited in the Notice of Inquiry to coment specifically upon
whet her the broadcast ownership rules should be retained.
1998 Bi ennial Regulatory Review, Notice of Inquiry, 13
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F.CCR 11276, p 3 (1998). Perhaps CFA and UCC, unlike

the other intervenors and many nenbers of the public, chose
not to coment in anticipation of doing so if the Conm ssion
were |ater to propose repealing the Rules. Be that as it may,
we do not see how that can make unripe an otherw se ripe

i ssue or deprive those harned of their right to tinmely review
of a final agency action. Hence, we conclude the Comm s-
sion's decision is ripe for review

D. Exhausti on and St andi ng

I ntervenors NAB and NASA argue that the petitioners
failed to exhaust their adm nistrative renmedi es because they
neither petitioned for a rulemaking to amend or repeal the
Rul es nor asked the Conmmission for a waiver of the Rules.

They argue that in Tribune Co. v. FCC, 133 F.3d 61, 69

(1998), this court "nade clear that the exhaustion require-
ment applies to chall enges |aunched agai nst the ownership
rules that are subject to the Conmm ssion's biennial review
process.” The intervenors' reliance upon the Tribune case is
m spl aced, however. Wen that case was deci ded the Com

m ssion had not yet conpleted a review pursuant to s 202(h).

In this case, where the Conm ssion had just determ ned that

the rules in question were still necessary in the public inter-
est, it obviously would have been futile for the petitioners to
have petitioned the agency for a rulemaking to repeal them

And the intervenors cite no authority suggesting the petition-
ers were required to request a waiver fromthe agency even
though a waiver is not the relief they seek fromthe court;

nor do the intervenors proffer any reason to believe the
petitioners would have been entitled to a waiver had they
sought one.

The intervenors also argue that the petitioners |ack stand-
i ng because a favorable decision in this case woul d not
redress their injuries. Their point is that the Conm ssion
woul d still have to consider in a rul emaki ng whether to repea
the Rules, but as we have just seen in connection with the
Conmi ssion's objection that this case is not ripe for review,
that is not so. W therefore conclude that the petitioners
have standing to bring their clains before the court.
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[11. The NTSO Rul e

Havi ng found no obstacle to our adjudication of this dis-
pute, we turn at last to the nmerits. The networks assert that
the Conmi ssion's decision to retain the NTSO Rul e was
contrary to s 202(h) and arbitrary and capricious in violation
of the APA; alternatively they contend the Rule violates the
First Anmendnent.

A Section 202(h) and the APA

The networ ks argue that the Conm ssion's decision not to
repeal the NTSO Rule was arbitrary and caprici ous and
contrary to s 202(h) for three reasons: (1) the Rule is
fundanmental ly irrational, and the Comm ssion's justifications
for retaining it are correlatively flawed; (2) the Conm ssion
failed meaningfully to consider whether the Rul e was "neces-
sary" in the public interest; and (3) the Conmmssion failed to
explain why it departed fromits previous position that the
Rul e shoul d be repeal ed.

1. Is the Rule irrational ?

The networ ks advance three reasons for thinking that
retention of the NTSO Rule was irrational: The 35%cap is if
anything less justified than the aggregate limtation upon
cabl e system ownership we held a violation of the First
Amendnent in Tinme Warner Entertainment Co., L.P. v.

FCC, 240 F.3d 1126 (2001) (Time Warner I1); the Conm s-

sion has provided no persuasive reason to believe retention of
the Rule is necessary in the public interest; and retention of
the Rule is inconsistent with sonme of the Conmission's other
recent deci sions.

Time Warner 1l1. According to the networks, "[t]he logic
of Time Warner Il applies with even greater force here."
They contend that the tel evision station ownership cap of 35%
is nmore severe than the cable system ownership cap of 30%
struck down in Tinme Warner |1, because unlike cable systens
"broadcasters face intense conpetition from nunerous sta-
tions in each local market" and the 35%cap is nmeasured in
terns of hones potentially rather than actually served. In
response, the Comm ssion, supported by intervenors NAB

Page 16 of 37
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and NASA, notes two distinctions between Tine Warner |

and this case: The 30%cap in Tine Warner Il was set by the
Conmi ssi on whereas the 35% cap at issue here was set by the
Congress; and the provision of the Cable Act at issue in the
prior case limted the extent to which the Conm ssion could
regulate in furtherance of diversity, whereas s 202(h) man-
dates that a rule necessary "in the public interest” -- includ-
ing the public interest in diversity -- be retained.

The networks are right, of course, that a broadcaster faces

nmore | ocal conpetition than does a cable system W nust

al so acknow edge that under the cap expressed in ternms of a
"potential audience reach"” of 35% an owner of television
stations cannot in practice achieve an audi ence share that
approaches 35% of the national audience. Nonetheless, we
find the networks' reliance upon Tinme Warner Il less than
convi ncing for two reasons, one advanced by the Conm ssion
and one not. As the Conmi ssion points out, we concluded in
Time Warner Il that the 1992 Cable Act limted the agency's
authority to inpose regulations solely in order to further

diversity in programm ng, Tinme Warner 1, 240 F.3d at 1135-
36, whereas no such [imtation is at work in this case. See
page 18 below. Additionally, in Time Warner Il we reviewed

t he chal | enged regul ati ons under first anendnment "internedi-
ate scrutiny,” which is nore demanding than the arbitrary
and capricious standard of the APA. See Tine Warner |1,

240 F.3d at 1130 ("a governnent regul ati on subject to inter-
medi ate scrutiny will be upheld if it 'advances inportant
government interests unrelated to the suppression of free
speech and does not burden substantially nore speech than
necessary to further those interests' ") (quoting Turner
Broad. Sys., Inc. v. FCC, 520 U.S. 180, 189 (1997)). In sum
al t hough Time Warner |l does give the court a point of
reference, it is not controlling here.

The Conmi ssion's reasons: conpetition, diversity, et al
The networ ks next argue that neither safeguardi ng conpeti -
tion nor promoting diversity generally can support the Com
m ssion's decision to retain the NTSO Rule. They then take
on the specific reasons given by the Conmm ssion in support of
its 1998 deci sion.
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As to conpetition, the networks note that there is no
evi dence "that broadcasters have undue market power," such
as to danpen conpetition, in any relevant market. The
Conmi ssion attenpts to rebut the point, but to no avail. In
its brief the agency cites a single, barely rel evant study by
Phillip A Beutel et al., entitled Broadcast Tel evision Net-
works and Affiliates: Econom c Conditions and Rel ati on-
shi p--1980 and Today (1995). |Insofar as there is any point
of tangency between that study and the matter at hand, it is
in the authors' conclusion that "the avail abl e evi dence tends
to refute the proposition that affiliates have gai ned negoti at -
ing power since ... 1980." Id. at 12. The study plainly does
not, however, suggest that broadcasters have undue narket
power. The only other evidence to which the Conm ssion
points is a table said to show that "many group owners have
acqui red additional stations and increased their audi ence
reach since the Tel ecom Act's passage." 1998 Report p 27.
As the networks point out, however, "such figures al one,
wi t hout sone tangi bl e evidence of an adverse effect on the
market, are insufficient to support retention of the Cap."
Finally, the Conm ssion's reference in the 1998 Report to the
nati onal advertising and the program production markets is
whol |y unsupported and undevel oped. 1998 Report p 26 n.78.
Consequently, we nust conclude, as the networks maintain,
that the Commi ssion has no valid reason to think the NTSO
Rul e i s necessary to safeguard conpetition

As to diversity, the networks contend there is no evidence
that "the national ownership cap is needed to protect diversi-
ty" and that in any event s 202(h) does not allow the Com
m ssion to regul ate broadcast ownership "in the name of

diversity alone.” The Conm ssion, again supported by inter-
venors NAB and NASA, persuasively counters the statutory
point: In the context of the regul ati on of broadcasting, "the

public interest” has historically enbraced diversity (as well as
| ocalisn), see FCC v. Nat. Citizens Comm for Broad., 436

US. 775, 795 (1978) (NCCB), and nothing in s 202(h) signals

a departure fromthat historic scope. The question, there-
fore, is whether the Comm ssion adequately justified its re-
tention deci sion as necessary to further diversity or |ocalism
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In the 1998 Report the Conm ssion nentioned national diver-
sity as a justification for retaining the NTSO Rul e but never

el aborated upon the point. 1998 Report p 26 n.78. This
justification fails for two reasons. First, the Conm ssion
failed to explain why it was no | onger adhering to the view it
expressed in the 1984 Report that national diversity is irrele-
vant. 1984 Report p p 31-32. Second, the Conm ssion's

passing reference to national diversity does nothing to explain
why the Rule is necessary to further that end. The Comm s-
sion did, however, discuss at sone length fostering |ocal

di versity by strengthening the bargaining position of affiliates
vis-a-vis their networks, 1998 Report p 30, a justification to
whi ch we shall come shortly.

As to the Commission's three nore specific reasons for
retaining the NTSO Rul e, the networks contend that each is
i nadequate. The Commi ssion stated that retaining the cap
was necessary so it could: (1) observe the effects of recent
changes in the rul es governing | ocal ownership of television
stations; (2) observe the effects of the national ownership cap
havi ng been raised to 35% and (3) preserve the power of
local affiliates to bargain with their networks in order to
pronmote diversity of programm ng. 1998 Report p p 25-30.
We agree with the networks that these reasons cannot justify
t he Conmi ssion's deci sion

The first reason is insufficient because there is no obvi ous

rel ati onshi p between rel axation of the |ocal ownership rule --
whi ch now permts a single entity to own two broadcast

stations in the sane market in sone situations, see Review of

t he Conmi ssion's Regul ati ons Governi ng Tel evi si on Broad-
casting, Report & Order, 14 F.C.C.R 12903, p 64 (1999) --

and retention of the national ownership cap, and the Comm s-
sion does nothing to suggest there is any non-obvious rel a-
tionship. Furthernore, as the networks point out, neither

the first nor the second reason is responsive to s 202(h): The
Conmi ssion's wait-and-see approach cannot be squared with

its statutory mandate pronptly -- that is, by revisiting the
matter biennially -- to "repeal or nodify" any rule that is not
"necessary in the public interest.”

Page 19 of 37
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The Conmi ssion, with the support of intervenors NAB and
NASA, argues that it was required to defer to the decision of
the Congress to set the initial ownership cap in the 1996 Act
at 35% For this the Commission relies upon both the House
and the Senate having rejected a proposal to raise the cap to
50% and upon the statenment of Congressman Markey, rank-
ing mnority Menber of the rel evant subconmttee of the
House, that the Congress's choice of the 35%cap "should
settle the issue for many years to cone."” 142 Cong. Rec.
H1145-06, H1170 (daily ed. Feb. 1, 1996). This legislative
history is no basis whatever for the Conm ssion's decision
First, the choice of 35%rather than any other nunber
determ ned only the starting point fromwhich the Comm s-
sion was to assess the need for further change. Section
202(h) itself requires the Conm ssion to detern ne whet her
its ownership rules -- specifically including "rules adopted
pursuant to this section,” such as the present NISO Rule --
are necessary in the public interest. Thus, the statute im
posed upon the Commission a duty to exanmine critically the
new 35% NTSO Rule and to retain it only if it continued to be
necessary; for the Comm ssion to defer to the Congress's
choi ce of 35%as of 1996 is to default upon this ongoing duty.
Second, "the remarks of a single |egislator, even the sponsor,™
cannot be allowed to alter the plain meaning of the |egislation
upon whi ch he commrents. Chrysler Corp. v. Brown, 441 U. S.
281, 311 (1979). In this instance, noreover, the congressman
did not even purport to interpret the statute; he nerely
of fered his own prediction that conpetitive conditions would
not warrant a change in the Rule anytime soon. Maybe yes,
maybe no. The statute says that is for the Comm ssion to
deci de. Consequently, the first two reasons given by the
Conmi ssion do nothing to support its decision

Nor does the Conmission's third reason -- that the Rule is
necessary to strengthen the bargai ni ng power of network
affiliates and thereby to pronote diversity of programmng --
have sufficient support in the present record. Although we
do not agree with the networks that this reason is unrespon-
sive to s 202(h) -- as we have said, that section allows the
Conmmi ssion to retain a rule necessary to safeguard the public
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interest in diversity -- we nust agree that the Comm ssion's
failure to address itself to the contrary views it expressed in
the 1984 Report effectively underm nes its present rationale.
In the 1998 Report (p 30) the Conm ssion asserted that

i ndependent | y-owned affiliates play a valuable role by "coun-

t er bal anci ng" the networks' strong econonic incentive in
clearing all network programm ng "because they have the

right ... to air instead" progranmm ng nore responsive to

| ocal concerns. In the 1984 Report, however, the Conmi ssion
said it had "no evidence indicating that stations which are not
group- owned better respond to comunity needs, or expend
proportionately nore of their revenues on | ocal program

mng." 1984 Report p 53. The later decision does not indi-
cate the Conm ssion has since received such evidence or

ot herwi se found reason to repudiate its prior conclusion

In sum we agree with the networks that the Conm ssion
has adduced not a single valid reason to believe the NTSO
Rul e is necessary in the public interest, either to safeguard
conpetition or to enhance diversity. Al though we agree with
the Conmi ssion that protecting diversity is a permssible
policy, the Comm ssion did not provide an adequate basis for
believing the Rule would in fact further that cause. W
concl ude, therefore, that the 1998 decision to retain the NTSO
Rul e was arbitrary and capricious in violation of the APA.

O her Comm ssion actions. The networks argue that the
Conmi ssion's decision is also arbitrary and caprici ous be-
cause it is inconsistent with recent Conmi ssi on deci sions
rel axing the I ocal television station ownership and the ra-

di o/ tel evison cross-ownership rules, as well as its decisions
repealing the prime time access and the financial and syndica-
tion rules. The Conm ssion answers that it has properly
followed the |l ead of the Congress in taking an "increnental "
approach to the deregul ati on of broadcast ownership. Al-

t hough we are not convinced the Congress required such an
approach -- the mandate of s 202(h) might better be Iikened
to Farragut's order at the battle of Mbile Bay ("Dam the
torpedoes! Full speed ahead.") than to the wait-and-see
attitude of the Conmi ssion -- because the decisions to which
the networks point deal with regul ations that are not closely
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rel ated, analytically, to the NTSO Rule, they are not inconsis-
tent with the Commri ssion's decision to retain the nationa
owner ship cap

2. Failure to conmply with s 202(h)

The networks argue that the Conmmi ssion's decision to
retain the NTSO Rul e was not only arbitrary and capri ci ous
but also contrary to s 202(h). As just discussed, we agree
with the networks that two of the reasons the Conm ssion
gave for retaining the Rule did not even purport to show the
Rul e was necessary in the public interest, as required by the
statute. Furthernore, we agree that the Conm ssion "pro-
vi ded no analysis of the state of conpetition in the television
industry to justify its decision to retain the national owner-
ship cap.” The Commi ssion's brief description of the broad-
casting market, a single paragraph of the 1998 Report under
t he headi ng "Status of Media Marketplace,"” is wefully inade-
quate: The Commi ssion nerely listed the nunber of televi-
si on househol ds, the nunber of television stations, the per-
centage of those stations that are affiliated with networks,
and the nunmber of stations an average vi ewer can receive,
wi t hout defining the relevant markets, |et al one assessing the
state of conpetition therein. See 1998 Report p 9. Nor did
the Conmi ssion attenpt to link the listed facts to its decision
to retain the national ownership cap. That, however, is
preci sely what s 202(h) requires. Consequently, we agree
with the networks that the Conm ssion "failed even to ad-
dress nmeaningfully the question that Congress required it to
answer . "

3. Failure to address the 1984 Report

The Conmission's failure to address its 1984 Report in the
course of its contrary 1998 Report is yet another way in which
the decision to retain the NTSO Rule was arbitrary and
capricious. Recall that in the 1984 Report the Conm ssion
concl uded the NTSO Rul e shoul d be repeal ed because it
focuses upon national rather than |ocal nmarkets and because
even then any need for the Rule had been undern ned by
conpetition. 1984 Report p 108. |Indeed, even when the
Conmi ssi on subsequently reconsidered its decision to elim-
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nate the national ownership cap -- as necessitated by the

nor at ori um the Congress inposed upon inplenenting the

1984 Report -- it expressly re-affirned the concl usions
reached in the Report. Anendnment of Miltiple Omership
Rules, Mem Op. & Order, 100 F.C.C.2d 74, p 3 (1984). To
retain the cap in 1998 w thout explanation of the change in
the Conmission's viewis, therefore, to all appearances, sim
ply arbitrary. The Conm ssion nmay, of course, change its
mnd, but it nmust explain why it is reasonable to do so. See
Mot or Vehicles Mrs. Ass'n v. State Farm Mut. Auto. Ins.

Co., 463 U S. 29, 57 (1983) ("An agency's view of what is in
the public interest may change, either with or without a
change in circunstances. But an agency changing its course
must supply a reasoned analysis."); Telecomm Research and
Action Ctr. v. FCC, 801 F.2d 501, 518 (D.C. Cir. 1986).

The Conmi ssion now argues that the refusal of the Con-
gress to allow the agency to inplement the 1984 Report and
its decision in the 1996 Act to retain an ownership cap
rendered irrelevant the views the Conm ssion expressed in
the 1984 Report. Wien the Congress in 1996 directed the
Conmi ssion periodically to review the ownership cap, howev-
er, it did nothing to preclude the Comi ssion from consider-
ing certain argunments in favor of repealing the cap -- includ-
ing the argunents the Conm ssion had enbraced in 1984.

So long as the reasoning of the 1984 Report stands unrebut -
ted, the Conm ssion has not fulfilled its obligation, upon
changing its mind, to give a reasoned account of its decision

In sum we hold that the decision to retain the NTSO Rul e
was both arbitrary and capricious and contrary to s 202(h) of
the 1996 Act. The networks argue that this requires us to
vacate the Rule rather than nmerely to remand the case to the
agency for further consideration. As will be discussed bel ow,
we di sagree, and for this reason we nust go on to consider
the networks' first amendnment challenge to the NTSO Rul e
whi ch, if successful, w thout question would require that the
Rul e be vacat ed.

B. The First Anendnent

The networks contend that the NTSO Rul e viol ates the
First Anendment because it prevents them from speaki ng
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directly -- that is, through stations they own and operate --
to 65% of the potential television audience in the United
States. They would have the court subject the Rule to
"intermediate scrutiny,” rather than to rationality review, on
the grounds that: (a) in today's popul ous nedi a market pl ace
the "scarcity" rationale associated with Red Li on Broadcast -
ing Co. v. FCC, 395 U S. 367 (1969) -- but in fact, we note,
first set forth in National Broadcasting Co. v. United States,
319 U. S. 190, 226-27 (1943) (NBC) -- "nmkes no sense" as a
reason for regul ating ownership; (b) even if scarcity is still a
valid concern, the NISO Rul e, which does not prevent an

entity fromowning nore than one station in the sanme | oca

mar ket, does nothing to mitigate the effect of scarcity; and
(c) FCC v. League of Wnen Voters, 468 U.S. 364 (1984),

whi ch postdates Red Lion, nandates hei ghtened scrutiny for

all restrictions on broadcast speech. 1In the alternative, the
networ ks argue that even if the NTSO Rule is subject only to
review for mere rationality -- the | east demandi ng type of
first amendnent scrutiny -- then it is still unconstitutiona
because it "severely restricts [their] free speech rights and
fails to advance any countervailing public interest.”

The Conmi ssion urges the court to accord the NTSO Rul e
nore deference than is accorded under internediate scrutiny
on the ground that the Suprenme Court upheld simlar owner-
ship rules in NCCB and NBC upon determ ning they were
nmerely reasonable. Just so.

In NCCB the court upheld the newspaper/broadcast cross-
ownership rule stating: "The regulations are a reasonabl e
means of pronoting the public interest in diversified nass
conmuni cations; thus they do not violate the First Amend-
ment rights of those who will be denied broadcast |icenses
pursuant to them" 436 U.S. at 802. In NBC the court
uphel d a regul ation that prohibited a network from owni ng
nmore than one radio station in a nmarket and from owni ng any
station in a market with few stations. 319 U S at 206-08.
As in NCCB, the Court in NBC held the regulation to be
consistent with the First Amendnent because it was based
upon network practices deened contrary to the public inter-
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est and not upon the applicants' "political, econom c or social
vi ews, or upon any other capricious basis." 1d. at 226-27.

The networ ks offer no convincing reason those cases shoul d
not control. First, contrary to the inplication of the net-
wor ks' argunent, this court is not in a position to reject the
scarcity rationale even if we agree that it no | onger makes
sense. The Suprenme Court has already heard the enpirica
case against that rationale and still "declined to question its
continuing validity." Turner I, 512 U S. 622, 638 (1994). 1In
any event, it is not the province of this court to determ ne
when a prior decision of the Suprene Court has outlived its
useful ness. Agostini v. Felton, 521 U S. 203, 237 (1997).

Second, contrary to the networks' express protestations,
the scarcity rationale is inplicated in this case. The scarcity
rationale is based upon the limted physical capacity of the
broadcast spectrum which [imted capacity nmeans that "there
are nore woul d- be broadcasters than frequencies avail able.”
Turner 1, 512 U.S. at 637. |In the face of this limtation, the
nati onal ownership cap increases the nunber of different
voi ces heard in the nation (albeit not the nunber heard in any
one market). But for the scarcity rationale, that increase
woul d be of no nonent.

Third, we do not think League of Wonen Voters mandates
hei ght ened scrutiny in this case. That case involved a prohi-
biti on upon editorializing by noncormerci al broadcasters that
recei ved governnent noney under the Public Broadcasting
Act, which prohibition the Court concluded was a content -
based restriction upon speech. 468 U S. at 383-84. The
Court applied heightened scrutiny, noting that restrictions
pl aced upon broadcasters in order to "secure the public's
First Anendnment interest in receiving a bal anced presenta-
tion of views on diverse matters of public concern,” such as
the fairness doctrine at issue in Red Lion, 395 U S at 386,
"have been upheld only when we were satisfied that the
restriction is narrowy tailored to further a substantial gov-
ernnent interest.” 468 U S. at 380. The Court did not
guestion, however, the continued propriety of deferential
scrutiny of structural regulations. 1d. The NTSO Rul e,
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unli ke the ban upon editorializing at issue in League of

Wren Voters, is not a content-based regulation; it is a
regul ati on of industry structure, |ike the newspaper/broadcast
cross-ownership rule the Court concluded was content-neutral
in NCCB, and like the network ownership restriction upheld

in NBC. See NCCB, 436 U.S. at 801; NBC, 319 U.S. at 226-

27. For these reasons, the deferential review undertaken by
the Suprenme Court in NCCB and NBC is al so appropriate

here.

The networks, drawing directly upon the Commi ssion's
1984 Report, argue that the Rule fails even rationality revi ew
because "[p]ermtting one entity to own many stations can
foster ... nore progranm ng preferred by consuners.™
They al so suggest that but for the Rule "buyers wi th superior
skills [coul d] purchase stations where they nmay be able to do
a better job" of neeting |ocal needs even as they realize
economni es of scale.

This paean to the undoubted virtues of a free market in
television stations is not, however, responsive to the question
whet her the Congress coul d reasonably determne that a
nmore diversified ownership of television stations would likely
lead to the presentation of nore diverse points of view By
[imting the nunber of stations each network (or other entity)
may own, the NTSO Rul e ensures that there are nore
owners than there would otherwise be. An industry with a
| arger nunmber of owners may well be less efficient than a
nmore concentrated industry. Both consuner satisfaction and
potential operating cost savings may be sacrificed as a result
of the Rule. But that is not to say the Rule is unreasonabl e
because the Congress may, in the regul ation of broadcasting,
constitutionally pursue values other than efficiency -- includ-
ing in particular diversity in programm ng, for which diversi-
ty of ownership is perhaps an aspirational but surely not an
irrational proxy. Sinmply put, it is not unreasonable -- and
t herefore not unconstitutional -- for the Congress to prefer
having in the aggregate nore voices heard, each in roughly
one-third of the nation, even if the nunber of voices heard in
any given market remains the samne.
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C. Renedy

W have concl uded that, although the NTSO Rule is not
unconstitutional, the Conm ssion's decision to retain it was
arbitrary and capricious and contrary to | aw because the
Conmi ssion failed to give an adequate reason for its decision
failed to comply with s 202(h), and failed to explain its
departure fromits previously expressed views. Now we mnust
determ ne the appropriate renedy.

The networks ask us to vacate the Rule, relying upon this
court's opinion in Radio-Tel evision News Directors Ass'n v.
FCC, 229 F.3d 269 (2000) (RTDNA I1). See also RTNDA I,

184 F.3d 872, 888 n.21 (D.C. Cr. 1999) (holding open possibili-
ty court could vacate political editorial and personal attack
rul es after decidi ng Conm ssion, which had proposed to

repeal them had inadequately justified decision not to do so).
The Conmi ssion, supported by the intervenors, argue that

the petitioners are entitled only to an order requiring the
Conmi ssion to "conduct a rul e naking proceedi ng, which

m ght or might no[t] result in repeal of the rules....”

Under the APA review ng courts generally limt thensel ves
to remandi ng for further consideration an agency order want-
i ng an expl anati on adequate to sustain it. Thus, when an
agency arbitrarily and capriciously denies a petition for rule-
maki ng the proper renedy is typically to remand the case for
reconsi deration. See, e.g., Geller v. FCC, 610 F.2d 973, 980
(D.C. Cr. 1979) (vacating denial of petition for rulenaking to
repeal cable television rules and renmandi ng for reconsidera-
tion). The case upon which the networks rely invol ved

extraordi nary circunstances -- extreme delay and non-
responsi veness by the Commission -- that ultimately caused
the court to issue a wit of nmandanus. RTDNA I, 229 F. 3d

at 272; see also Am Horse Prot. Ass'n, Inc. v. Lyng, 812

F.2d 1, 7 (D.C Cr. 1987) (explaining that remand with
instructions to institute rulemaking is appropriate "only in

the rarest and nost conpelling of circunmstances”). In the
present case, however, the agency appears to have been nore
errant than recalcitrant. At the sanme tinme, the Conmmi ssion's
argunent that the court should Iimt itself to setting aside the
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deci sion found to be deficient overl ooks the rel evance of
s 202(h).

Al t hough a deci sion under s 202(h) to retain arule is
simlar to an agency's denial of a petition for rul emaking, the
underlying procedures differ in at |east one inportant respect
that requires a different approach upon judicial review Sec-
tion 202(h) carries with it a presunption in favor of repealing
or nodi fying the ownership rules. Under s 202(h) the Com
mssion may retain a rule only if it reasonably determ nes
that the rule is "necessary in the public interest.” If the
review ng court |acked the power to require the Conm ssion
to vacate a rule it had inproperly retained and could require
the Conmi ssion only to reconsider its decision, then the
presunption in s 202(h) would |l ose much of its bite. It is not
surprising, therefore, that counsel for the Comm ssion con-
ceded at oral argument that the court has the power to
vacate -- technically, to order the Conm ssion to vacate --
the ownership rules. For this reason, we concl ude that
vacatur is one renedy available to redress a violation of
s 202(h).

At the same time, it is clear that s 202(h) should not be
read to require the court always to vacate a rule inproperly
retai ned by the Conm ssion. After all, vacatur is not neces-
sarily indicated even if an agency acts arbitrarily and capri -
ciously in pronmulgating a rule. United States Tel ecom Ass'n
v. FBl, 2002 W. 63087, *7 (D.C. Cr. 2002); Ill. Pub. Tele-
comm Ass'n v. FCC, 123 F.3d 693, 693 (D.C. Cr. 1997). The

guestion is one of degree; as we said in Allied-Signal, Inc. v.

United States Nucl ear Regulatory Commin, 988 F.2d 146

(D.C. CGr. 1993): "The decision whether to vacate depends on
the seriousness of the order's deficiencies (and thus the
extent of doubt whether the agency chose correctly) and the
di sruptive consequences of an interimchange that may itself
be changed.” 1d. at 150-51. Although here we are review ng
an order declining to institute a rul enaking rather than an
order pronulgating a rule, we think the Allied-Signal test
remai ns appropriate. |Indeed, the situation at hand is proce-
durally simlar to that we faced in RTNDA |, where we
applied the Allied-Signal test. 184 F.3d at 887-89.
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Applying that test we conclude the NTSO Rul e shoul d not
be vacated. Although the Conm ssion's decision to retain the
Rul e was, as witten, arbitrary and capricious and contrary to
s 202(h), we cannot say with confidence that the Rule is likely
i rredeenabl e because the Conmission failed to set forth the
reasons -- either analytical or enpirical -- for which it no
| onger adheres to the conclusions in its 1984 Report. W do
not infer fromthis silence that the agency cannot justify its
change of position, for the Conm ssion apparently | abored
under the m sapprehension of |aw that the Congress, by
bl ocki ng i npl ementati on of the 1984 Report, had relieved the
Conmmi ssion fromfurther concern with the analysis therein.

If the Commi ssion rested its decision upon the erroneous

prem se that the Congress had made its 1984 Report irrele-
vant, then having been di sabused the Conm ssion may yet
conclude the Rule is necessary to pronote diversity at the
local or the national level. To reach these conclusions, of
course, the Comm ssion would have to state the reason(s) for
which it believes its contrary views set out in the 1984 Report
were incorrect or are inapplicable in the Iight of changed

ci rcunst ances, but that is by no neans inconceivable; the
Report is, after all, now al nost 20 years old. For this reason
alone, a remand rather than vacatur is indicated. Moreover,
we note that although the Comrission, inits 1998 Report,
failed to develop any affirmative justification for the Rule
based upon conpetitive concerns, it did, albeit somewhat
cryptically, advert to possible conpetitive problens in the
nati onal markets for advertising and program production

1998 Report p 26 n.78; and intervenors NAB and NASA

make a pl ausi bl e argunent that the NTSO Rul e i ndeed

furthers conpetition in the national television advertising
market. The Conmi ssion needs either to develop or to
jettison these points on remand. In sum we cannot say it is
unlikely the Conmission will be able to justify a future
decision to retain the Rule.

In these circunstances, the other factor to be considered
under Allied Signal -- the disruption that m ght be caused if
the court were now to vacate the Rul e and the agency were
later to re-pronulgate it with an adequate explanation -- is
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only barely relevant. It does not appear to us that there
woul d be a significant disruption of the agency's regul atory
program-- contrast Allied-Signal, 988 F.2d at 151, where

t he agency woul d have had to pay refunds and coul d not have
regul ated retroactively -- because the Conm ssion presum

ably could require an entity to divest any station it acquired,
at peril of being in violation of a newly pronul gated owner -
ship cap. Cf. NCCB, 436 U.S. at 802 (uphol di ng Conm s-

sion's decision, upon promnul gati on of newspaper/broadcast
cross-ownership rule, to require divestiture in some nmarkets
wher e ownership concentration was particularly high). At

the sane tine, if the Conmm ssion is right about the NISO

Rul e, vacating it would for a tinme deprive sone viewers of
some diversity in the points of view avail able on the airwaves.
See Davis County Solid Waste Mgnit v. EPA, 108 F.3d 1454,
1458-59 (D.C. Gr. 1997) (considering harmto environment

t hat vacatur of em ssions standards would inpose). In the

end, it appears that vacatur could cause sone but not a great

|l oss to the view ng public.

Upon consideration of both the Allied-Signal factors, we
concl ude that, though the disruptive consequences of vacatur
m ght not be great, the probability that the Conm ssion will
be able to justify retaining the NTSO Rule is sufficiently high
that vacatur of the Rule is not appropriate. See United
States Tel ecom Ass' n, 2002 W. 63087 at *7 (focusing upon
first factor of Allied-Signal test). W therefore remand this
case to the Conmission for further consideration whether to
repeal or to nodify the NTSO Rul e.

I'V. The CBCO Rul e

Time Warner's principal contention is that the CBCO Rule
is an unconstitutional abridgment of its first amendnent right
to speak. Time Warner al so argues that the Comm ssion's
decision to retain the Rule was arbitrary and capri ci ous and
contrary to s 202(h). Because we agree that the retention
deci sion was arbitrary and capricious as well as contrary to
s 202(h), and that this requires us to vacate the Rule, we do
not reach Tinme Warner's first anendnent claim
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A Section 202(h) and the APA

Ti me Warner raises a host of objections to the Comm s-
sion's decision to retain the CBCO Rule. The Commission is
| argely unresponsive to these argunents; to the extent it is
responsive, it is unpersuasive.

First, Time Warner argues that the Comm ssion inperms-
sibly justified retaining the Rule on a ground, nanely that
cabl e/ br oadcast conbi nes might "discrimnate against unaffili-
ated broadcasters in making cabl e-carriage decisions,” differ-
ent fromthe one it gave when it promul gated the Rule,
nanely, that "cable should be protected" from acquisition by
net wor ks bent upon pre-enpting new conpetition. The Com
m ssi on does not respond but even so we think the argunent
is clearly without merit. Nothing in s 202(h) suggests the
grounds upon whi ch the Conm ssion may conclude that a rule
is necessary in the public interest are limted to the grounds
upon which it adopted the rule in the first place.

Next, Time Warner argues that the Conm ssion applied
too lenient a standard when it concluded only that the CBCO
Rul e "continues to serve the public interest,” 1998 Report
p 102, and not that it was "necessary"” in the public interest.
Again the Commission is silent, but this time we agree with
Ti me Warner; the Comm ssion appears to have applied too
| ow a standard. The statute is clear that a regul ation should
be retained only insofar as it is necessary in, not nerely
consonant with, the public interest.

Finally, Time Warner attacks the specific reasons the
Conmi ssion gave for retaining the Rule. All three reasons
relate either to conpetition or to diversity, and we have
grouped them bel ow accordingly.

1. Conpetition

The Conmi ssi on expressed concern that a cabl e operator
that owns a broadcast station: (1) can "discrimnate" against
ot her broadcasters by offering cabl e/ broadcast joint advertis-
i ng sales and pronotions; and (2) has an incentive not to
carry, or to carry on undesirabl e channels, the broadcast
signals -- including the forthcom ng digital signals -- of
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conpeting stations. 1998 Report p p 103-105. Addressing

the first concern, Tinme Warner argues that the Conm ssion
failed both to explain why joint advertising rates constitute
"discrimnation -- which is sinply a pejorative way of refer-
ring to econonies of scale and scope"” -- and to "point to
substantial evidence that such 'discrimnation' is a non-
conjectural problem™ Addressing the second concern (in
part), Time Warner contends that refusals by cable operators
to carry digital signals must not be a significant problem
because the Conm ssion has declined to inpose nust-carry
rules for duplicate digital signals. See Carriage of Digita
Tel evi si on Broadcast Signals, First Report & Order and
Further Notice of Proposed Rul emaking, 16 F.C.C. R 2598
(2001). Both of Time Warner's points are plausible -- indeed
the first is quite persuasive -- and we have no basis upon
which to reject either inasmuch as the Commi ssion does not
respond to them

Next, Time Warner gives four reasons for which the Com
m ssion's concern about discrimnatory carriage of broadcast
signals is unwarranted. First, nust-carry provisions, see 47
US. C ss 534-535; 47 CF.R s 76.55 et seq., already ensure
t hat broadcast stations have access to cable systens; indeed,
t he Conmi ssion pointed to only one instance in which a cable
operator denied carriage to a broadcast station (Univision).
See 1998 Report p 104. Second, conpetition fromdirect
broadcast satellite (DBS) providers nakes discrimnation
agai nst conpeting stations unprofitable. Third, the Comm s-
sion failed to explain why it departed fromthe position it took
in the 1992 Report, where it said that the CBCO Rul e was not
necessary to prevent carriage discrimnation. Fourth, be-
cause a cable operator may lawfully be co-owned with a cable
programer or a network, the Rule does little to cure the
al | eged probl em of cable operators having an incentive to
di scrim nate agai nst stations that air conpeting program
m ng.

In response the Commi ssion concedes it did not address
Time Warner's second and third points -- conpetition from
DBS services and the contradiction of the 1992 Report:
"Since the Comm ssion did not address any of these issues in
the 1998 Report, counsel for the Conmi ssion are not in a
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position to respond to Tinme Warner's clai ns concerning these

i ssues.” The same m ght have been said of Time Warner's

fourth point. These failings alone require that we reverse as
arbitrary and capricious the Comm ssion's decision to retain
the CBCO Rule. See Mdtor Vehicles Mrs. Ass'n v. State

Farm Mut. Auto. Ins. Co., 463 U S. 29, 43 (1983) (a decision is
arbitrary and capricious if the agency fails "to consider an

i nportant aspect of the problenm).

The only argument to which the Conmm ssion does respond
is that the Univision incident alone cannot justify retention of
the Rule: The Conmi ssion first points to its predictive
judgnment that there would be nore discrimnation wthout
the CBCO Rul e and then, citing Tinme Warner 1, 211 F.3d at
1322-23, points out that the availability of behavioral reme-
di es does not necessarily preclude it frominposing a struc-
tural renmedy. We acknow edge that the court should ordi-
narily defer to the Comm ssion's predictive judgnments, and
we take the Comm ssion's point about renedies. 1In this case,
however, the Conm ssion has not shown a substantial enough
probability of discrimnation to deemreasonable a prophyl ac-
tic rule as broad as the cross-ownership ban, especially in
light of the already extant conduct rules. A single incident

since the nmust-carry rules were pronul gated -- and one that
seens to have been dealt with adequately under those
rules -- is just not enough to suggest an otherw se significant

probl em held in check only by the CBCO Rul e.

W concl ude that the Comm ssion has failed to justify its
retention of the CBCO Rul e as necessary to safeguard com
petition. The Commission failed to consider conpetition from
DBS, to justify its change in position fromthe 1992 Report,
and to put forward any adequate reason for believing the
Rul e remains "necessary in the public interest.™

2. Diversity

As for retaining the Rule in the interest of diversity, the
Commi ssion had this to say: "Cable/TV conbinations ..
woul d represent the consolidation of the only participants in
the video market for local news and public affairs program
m ng, and woul d therefore conprom se diversity." 1998 Re-
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port p 107. Tine Warner argues that this rationale is con-
trary to s 202(h), as well as arbitrary and capricious, for
essentially three reasons.

First, Time Warner contends that s 202(h), by virtue of its
excl usi ve concern with conpetition, plainly precludes consid-
eration of diversity and that, in any event, it should be so
interpreted in order to avoid the constitutional question
rai sed by the burden the CBCO Rul e pl aces upon the compa-
ny's right to speak. Second, Tinme Warner argues that the
increase in the nunber of broadcast stations in each |oca
mar ket since the pronul gation of the CBCO Rule in 1970
renders any margi nal increase in diversity owing to the
operation of the Rule too slight to justify retaining it. Final-
ly, Time Warner asserts that the decision to retain the Rule
cannot be reconciled with the TV Omership Order, in which
t he Conmi ssion concluded that a single entity may own two
| ocal television stations as long as there are eight other
stations in the market and one of the two stations coning
under common ownership is not anong the four nost watched
stations. See Review of the Conmm ssion's Regul ati ons CGov-
erni ng Tel evi si on Broadcasting, Report & Order, 14 F.C.C.R
12903, p 64 (1999).

The Conmi ssion responds feebly. First, it does not ad-
dress Time Warner's argunent that diversity may not be
consi dered under s 202(h), but that is of little nonent be-
cause it adequately addressed essentially the sane argunent
when it was presented by the networks in connection with the
NTSO Rule: A rule nmay be retained if it is necessary "in the
public interest”; it need not be necessary specifically to
saf equard conpetition. Second, the Comm ssion concedes
that it decided to retain the Rule w thout considering the
i ncrease in the nunber of conpeting television stations since
it had pronulgated the Rule in 1970. The Conmi ssion gives
no explanation for this omission, yet it is hard to imgi ne
anything nore relevant to the question whether the Rule is
still necessary to further diversity.

Finally, the Conm ssion makes no response to Tinme Wr-
ner's argunent that the concern with diversity cannot support
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an across-the-board prohibition of cross-ownership in Iight of
t he Conmi ssion's conclusion in the TV Omership O der that
common ownership of two broadcast stations in the same |oca
mar ket need not unduly conprom se diversity. The Conm s-

sion does object that Tine Warner failed to raise this argu-
ment before the agency, but it appears that Tine Warner did
what it could to bring the argunment to the Conm ssion's
attention. The TV Omership Order was issued in August,

1999, after the close of the comment period, but al nost a year
before the 1998 Report was issued (in June, 2000). A few
nmont hs thereafter Tine Warner proffered suppl emental com
ments raising this point but the Comm ssion declined to
consider them 1998 Report p 100 n.257. For this reason, we
find the Conmi ssion's forfeiture argunent unpersuasive.

Even if it was proper for the agency to refuse to accept the
comments, however, it does not follow that the agency was
free to ignore its own recently issued TV Omership O der

Yet the Conm ssion nade no attenpt in the 1998 Report and
makes no attenpt in its brief to harnonize its seem ngly

i nconsi st ent deci si ons.

In sum the Commi ssion concedes it failed to consider the
i ncreased nunber of television stations now in operation, and
it is clear that the Conmission failed to reconcile the decision
under review with the TV Omership Order it had issued only
shortly before. W conclude, therefore, that the Comm s-
sion's diversity rationale for retaining the CBCO Rule is
woef ul 'y i nadequat e.

B. Renedy

The only question left is whether, as Tine Warner re-
guests, we should order the Conm ssion to vacate the CBCO
Rule itself -- as opposed nerely to reversing the Conm s-
sion's decision not to initiate a proceeding to repeal the Rule
and remanding the matter for further consideration by the
agency. Again, this type of decision is governed by the test

laid out in Allied-Signal. As discussed above, the Conm s-
sion put forward justifications for retaining the NTSO
Rule -- furthering local diversity by strengthening the bar-

gai ning position of network affiliates and furthering nationa
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diversity -- that we rejected principally because the Conm s-
sion failed to address the contrary position it took in its 1984
Report. W noted, however, that the Conmi ssion's failure to
explain why it departed fromthe views it expressed in 1984
appears to have stemed froman error of |aw and not
necessarily froman inability to do so. |In addition, the

i ntervenors presented plausible reasons for thinking the

NTSO Rul e may be necessary to further conpetition. The

same cannot be said with respect to the CBCO Rule. The

Conmi ssi on gave no reason to think it could adequately
address its conclusions in the 1992 Report or in the TV
Ownership Order. Rather, the Comrission sinply failed to
respond to the objections put before it. Furthernore, neither
t he Conmi ssion nor the intervenors gave any pl ausible rea-

son for believing the CBCO Rule is necessary to further
conpetition. Although the Conm ssion presumably made its

best effort, the reasons it gave in the 1998 Report for
retaining the CBCO Rule were at best flinmsy, and its half-
hearted attenpt to defend its decision in this court is but
anot her indication that the CBCO Rule is a hopel ess cause.

Nor does it appear that vacating the CBCO Rule will be
di sruptive of the agency's regulatory program |If the agency
wants to re-promulgate the Rule and is able to justify doi ng
so, it presumably can require any entity then in violation of
the Rule to divest either its broadcast station or its cable
systemin any market where it owns both. Cf. NCCB, 436
U S. at 802. Although viewers may, in the interim experi-
ence sone dimnution of diversity, the | oss would seem ngly
be no greater than the di mnution attendant upon the comnbi -
nati on of two broadcast stations in the same market, which
conbi nati on the Comm ssion recently sanctioned in the TV
Ownership Oder. 1In sum vacating the Rule m ght cause
some disruption, but we hardly think it could be substantial

Because the probability that the Conm ssion would be able
to justify retaining the CBCO Rule is I ow and the disruption
that vacatur will create is relatively insubstantial, we shal
vacate the CBCO Rul e.
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V. Concl usi on

The deci sion of the Conm ssion not to repeal or to nodify
the NTSO Rul e is vacated and the question whether to retain
the Rule is remanded to the Conmi ssion for further proceed-
ings consistent with this opinion. This court's stay order of
April 6, 2001 is vacated w thout prejudice to the petitioners
ability to seek a further stay fromthe Conmm ssion during the
pendency of such proceedi ngs. The decision of the Comm s-
sion not to repeal or to nodify the CBCO Rule is al so
vacated, and the Commission is directed to repeal the CBCO
Rule forthwth.

So ordered.
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