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Rogers, Circuit Judge: The G and Canyon Trust petitions
for review of the decision of the Federal Aviation Adm nistra-
tion ("FAA") approving the federal actions necessary to all ow
the city of St. George, Utah, to construct a replacenent
airport near Zion National Park. The Trust chall enges the
adequacy of the FAA s environnmental assessment under
s 102(2)(C) of the National Environnental Policy Act of 1969
("NEPA"), 42 U.S.C. s 4332(C) (1970), and the FAA' s concl u-
sion that there would be no significant environnental inpacts
fromthe project necessitating preparation of an environnen-
tal inpact statenent under NEPA. Focusing on the noise
i npacts on the Park, the Trust principally contends that the
FAA fail ed adequately to consider the cumnul ative inpact on
the natural quiet of the Park and instead addressed only the
i ncrenental inpact of the replacenent airport. W grant the
petition.

In 1995, the FAA began working with the Cty of St
Ceorge, Utah, to determne the feasibility of continuing use of
the existing airport as conpared to devel opnent of a new
airport at a newsite. A growing retirement community and
projected air-traffic demand was outstripping the capacity of
the existing airport, which could not be expanded due to
geographic constraints. Three sites in addition to a no-action
alternative were exanm ned. In response to comments on a
draft environmental assessnment, the FAA conducted a Sup-
pl emental Noi se Analysis on the potential noise inpacts of the
repl acenent airport on Zion National Park ("the Park"). The
Park is | ocated approximately 25 miles northeast of St.
Ceorge and is the preferred replacenent airport alternative.

The FAA concluded that the noise inpacts on the Park
fromthe repl acenent airport would be negligible and insignif-
icant. On January 30, 2001, the FAA approved the fina
envi ronnent al assessnent, concluding that an environnenta
i npact statenent was unnecessary, and issued the record of
decision, setting forth actions, determ nations, and approval s
that will allow St. George to construct the replacenent air-
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port. It is the determnation underlying this record of deci-
sion, that the proposed action will not significantly affect the
envi ronnent of the Park, that the Trust chall enges.

The essential disagreenent between the parties is whether
the FAA was required in its environnental assessnent to
address nore than the increnental inpact of the replacenent
airport as conpared to the existing airport. NEPA requires
federal agencies to prepare an environnmental inpact state-
ment ("EIS') for "every ... mmjor Federal action[ ] signifi-
cantly affecting the quality of the human environnent." 42
US. C s 4332(2)(C. An environmental assessment ("EA") is
made for the purpose of determ ning whether an EISis
required. See 40 CF.R s 1508.9. "If any 'significant' envi-
ronmental inpacts might result fromthe proposed agency
action then an EI S nust be prepared before agency action is
taken." Sierra Cub v. Peterson, 717 F.2d 1409, 1415 (D.C.
Cr. 1983) ("Peterson").

An agency decision that an EIS is not required may be
overturned "only if it was arbitrary, capricious or an abuse of
discretion.” Sierra Cub v. United States Dep't of Transpor-
tation, 753 F.2d 120, 126 (D.C. Cir. 1985) ("Transportation").
Under the | ong-established standard in this circuit, the court
reviews an agency's finding of no significant inpact to deter-
m ne whet her:

First, the agency [has] accurately identified the rel evant
envi ronnental concern. Second, once the agency has
identified the problemit nust have taken a 'hard | ook' at
the problemin preparing the EA.  Third, if a finding of
no significant inpact is made, the agency must be able to
make a convincing case for its finding. Last, if the
agency does find an inpact of true significance, prepara-
tion of an EIS can be avoided only if the agency finds
that the changes or safeguards in the project sufficiently
reduce the inpact to a m ni mum



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1154  Document #679835 Filed: 05/24/2002  Page 4 of 14

Id. at 127; see also Maryland-Nat'l Capital Park and Pl an-
ning Conmn v. US. Postal Serv., 487 F.2d 1029, 1040 (D.C
Cr. 1973).

The Trust does not dispute that the FAA properly defined
t he rel evant environmental concern of noise inpacts from
aircraft on the Park. Rather, the Trust contends that the
FAA cannot be said to have taken a "hard | ook" at the
probl em when it considered only the increnental inpacts of
the repl acenent airport and not the total noise inpact that
will result fromthe relocated airport. The Trust notes that
t he EA does not address the cumul ative inpact in |ight of
other air flights over the Park, air tours in or near the Park
and reasonably foreseeable future aircraft activity and airport
expansions that will contribute to the cunul ative noi se i npact

on the Park. Indeed, the EA's statenent on cunul ative

inmpact is, in full: "There are no known factors that could
result in cunulative inpacts as a result of the proposed St
Ceorge Repl acenent Airport." Further, the Trust notes, the

FAA' s Suppl enental Noi se Anal ysis di sregards cumul ative

i npacts. The FAA responds that it adequately considered

the cunul ative inpact when it conpared noi se i npacts associ -
ated with the replacenent airport with the no-action alterna-
tive of continued use of the existing airport. It rejects the
Trust's position that it was required in an EA to conpare the
project to an environnental baseline of natural quiet and to
consider the total inpact of aircraft noise on the Park

The issue dividing the parties is settled by regul ations
promul gated by the Council on Environmental Quality
("CEQ') to inplement NEPA and by case | aw applying those
regul ations.* "The CEQ regul ations, which ... are entitled
to substantial deference, inpose a duty on all federal agen-
cies." Mrsh v. Oegon Natural Res. Council, 490 U. S. 360,
372 (1989) (citations omtted); see also Citizens Against
Burlington, Inc. v. Busey, 938 F.2d 190, 200 (D.C. Gr. 1991).
The CEQ regul ati ons define each termwithin NEPA s re-
quirement of an EIS for "every ... major Federal action[ ]
significantly affecting the quality of the human environnent."

* Neither party challenges the regulatory authority of the CEQ
and hence we have no occasion to question the binding effect of the
regul ations on the FAA. See City of Alexandria v. Slater, 198 F.3d
862, 866 n.3 (D.C. Cr. 1999).

42 U.S.C. s 4332(2)(C; 40 CF.R s 1502.3. The term"sig-
nificantly" is defined as those actions "with individually insig-
ni ficant but cunul atively significant inpacts. Significance
exists if it is reasonable to anticipate a cumul atively signifi-
cant inpact on the environment." 40 C.F.R s 1508.27(b)(7).
"Curul ative inmpact,” in turn, is defined as:

the inmpact on the environment which results fromthe

i ncrenental inpact of the action when added to other

past, present, and reasonably foreseeable future actions
regardl ess of what agency (Federal or non-Federal) or
person undertakes such other actions. Cunulative im
pacts can result fromindividually mnor but collectively
significant actions taking place over a period of tine.
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40 CF.R s 1508.7. Although federal agencies have discre-
tion to deci de whether a proposed action "is significant
enough to warrant preparation of an EIS," the court owes no
deference to the FAA's interpretation of NEPA or the CEQ
regul ati ons because NEPA is addressed to all federal agen-
cies and Congress did not entrust admi nistration of NEPA to
the FAA alone. GCitizens Against Rails-to-Trails v. Surface
Transportation Board, 267 F.3d 1144, 1150 (D.C. Cr 2001);
see Anfac Resorts, LLCv. United States Dep't. of Interior
282 F.3d 818, 835 (D.C. Cir. 2002); «cf. A-Fayed v. CA 254
F.3d 300, 307 (D.C. Cr. 2001).

The courts, in review ng whether a federal agency has
acted arbitrarily and capriciously in finding no significant
envi ronnent al i npact, have given effect to the plain | anguage
of the regulations. Wile the factual settings differ in sone
respects fromthe instant case, the consistent position in the
case law is that, depending on the environnmental concern at
i ssue, the agency's EA nust give a realistic evaluation of the
total inpacts and cannot isolate a proposed project, viewing it
in a vacuum For exanple, in Coalition on Sensible Trans-
portation v. Dole, 826 F.2d 60 (D.C. Cr. 1987) ("Dole"), this
court stated that the CEQ regul ati ons on cunul ati ve i npact
"provide a distinct neaning to the concept" separate and
apart fromthe notion of inproper segnentation of agency
action. Id. at 70. Noting that the regulatory definition of
cumul ative inpact specifies that the " 'increnmental inpact of
the action' [at issue]"” nust be considered " 'when added to
ot her past, present, and reasonably foreseeable future ac-

tions," " id. (quoting 40 CF.R s 1508.7), the court observed
that, consistent with the regul ati on and purpose of NEPA,

"[i]t makes sense to consider the 'increnental inpact' of a
project for possible cunulative effects by incorporating the
effects of other projects into the background 'data base' of the
project at issue.”" Id. at 70-71. The point, the court stated,
was to provide in the EA "sufficient [information] to alert

i nterested menbers of the public to any arguable cumul ative

i mpacts involving [ ] other projects.” 1d. at 71. Further, the
court concluded that insofar as Kleppe v. Sierra Cub, 427

U S. 390 (1976), "may bear on an agency's duty to consider
impacts in a context that realistically includes other pending
projects, the [agency] fully conplied by planning on the basis
of ... ultimate conmpletion of the related projects.” 1d.
(citing Kl eppe, 427 U S. at 415 n.26). Simlarly, the court in
Pet erson, without regard to any particul ar NEPA regul ati on,
reversed a finding of no significant inpact and a decision to

i ssue certain oil and gas leases in national forests wthout
preparing an EI'S, remandi ng the case because the agency

had failed, as NEPA requires, to "fully assess[ ] the possible
envi ronnent al consequences” of activities "which have the
potential for disturbing the environnent.” 717 F.2d at 1415.
NRDC v. Hodel, 865 F.2d 288 (D.C. Cir. 1988), is to the sanme
effect. There, the agency had failed to consider the cunul a-
tive inpact, as defined in the CEQ regul ations, of sinulta-
neous devel opnent in the region on "species, particularly

whal es and sal non, that migrate through the different plan-

ni ng areas" when it considered only the effect on those

species "within the Planning Area" rather than "the inter-
regional effects.” Id. at 297-99. Qher circuits take a sinilar
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approach in applying the regulations. See, e.g., Fritiofson v.
Al exander, 772 F.2d 1225 (5th Cr. 1985), rev'd on other
grounds, Sabine River Auth. v. Dep't of the Interior, 951 F.2d
669 (5th Gr. 1992). Al though the FAA woul d distinguish

Hanly v. Kleindienst, 471 F.2d 823 (2d Cr. 1972), on which
the Trust relies, on the ground that it preceded the regul a-
tions, the court was addressing the requirenments of NEPA

and the FAA can point to nothing in the regul ati ons that

woul d suggest the court erred in holding that NEPA requires
review of a proposed action in |Iight of
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the cunul ative harmthat results from|[the action's]
contribution to existing adverse conditions or uses in the
area.... [E]Jven a slight increase in adverse conditions
that forman existing environnmental mlieu may some-

times threaten harmthat is significant. One nore facto-
ry ... may represent the straw that breaks the back of

the environnmental canel.

Id. at 831.

The FAA, in finding that the St. George replacenent
ai rport would have no significant inpact on the environment
of the Park, concluded that "there is little discernable in-
creased noise intrusion to the Park"” fromthe proposed
repl acenent airport as conpared to the existing airport, and
that "the increase in noise levels that would result fromthe
devel opnent of a replacenent airport is negligible [because]
aircraft traffic will increase even if the replacenent airport is
not constructed.”™ The FAA's analysis appears principally in
a Suppl emrental Noi se Anal ysis attached to the EA, and
proceeds on the basis of a comparison of the noise inpacts
frompredicted air traffic at the existing airport and predicted
air traffic at the larger replacenent airport. At the existing
airport, the FAA predicted that flight activity would increase
due to normal traffic growth from46,193 flights in 1998 to
59,640 flights in 2008 (nore than 80 departures and 80
arrivals every day), and to 78,490 in 2018 (nore than 100
departures and 100 arrivals each day). At the repl acenent
airport, traffic would increase to 63,290 flights in 2008 (nore
than 85 departures and 85 arrivals every day), and to 79, 220
flights in 2018 (nore than 105 departures and 105 arrivals
each day). Conparing the predicted noise inpact on the
Park fromthe existing and replacenent airports, the FAA
found that Day-N ght Noise Level ("DNL")1 would increase
"due to the inplenentation of the replacenent airport over

1 Day-N ght Noise Level ("DNL") is a 24-hour, tine-weighted
energy average noi se | evel based on the A-weighted decibel. It is a
measure of the overall noise experienced during an entire day.

"Ti me-wei ghted” refers to the fact that noise occurring during
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the use of the existing airport” by no nore than 3.5 dBA2 in
2008 and 3.2 dBA in 2018, which the FAA characterized as
"extremely low' increases. The FAA concluded that "there

will be little difference associated with the replacenent air-
port, as conmpared with the existing airport, in the [ong-term
based on the DNL netric."”

The FAA al so exami ned in the Suppl enental Noi se Analy-
sis the peak hour Equival ent Noi se Level ("LEQ')3 based on
a threshold of 45 dBA, when aircraft would be clearly audible
and noticeable in the Park. The FAA assuned that typica
background noise levels in the Park woul d be 20 dBA during
quiet times and locations and in the low 30 dBA in | ess quiet
times and locations. Based on its own data and on research
sponsored by the National Park Service ("NPS'), the FAA
found that only one flight path fromthe replacenent airport
woul d present noise greater than 45 dBA for nore than one
m nute an hour in 2008, which represented only a 0.7%
i ncrease over the predicted traffic at the existing airport. In
2018, three of eleven flight paths fromthe repl acenent
ai rport would present noise greater than 45 dBA for nore
than one minute per hour, a change of no nore than 0.9%
fromthe predicted traffic at the existing airport. Using a
| ower noi se annoyance threshold of 35 dBA, the FAA predict-
ed that no flight path would have noi se above 35 dBA for

certain sensitive tine periods is penalized for occurring at these
tinmes.

2 The standard unit of mneasurenent of sound is the decibe
("dB"). Because the hunman ear is not equally sensitive to al
frequencies, with some frequencies judged to be |ouder for a given
signal than others, the nbost common net hod of frequency weight-
ing is the A-weighted noise curve ("dBA"). The A-weighted deci be
scal e di scrim nates between frequencies in a nanner approxi mating
the sensitivity of the human ear. In the A-weighted deci bel scale,
everyday sounds normally range from 30 dBA (very quiet) to 100
dBA (very | oud).

3 Equival ent Noi se Level ("LEQ') mneasures the energy aver-
age noi se level resulting fromthe sound | evel corresponding to a
st eady-state A-weighted sound | evel containing the sane total ener-
gy as a time-varying signal over a given sanple period.

nmore than 7 mnutes per hour in 2008 and 7.7 m nutes each
hour in 2018. Based on this data, the FAA found that while
2%to 7% of Park visitors would experience noderate to
extreme annoyance due to aircraft noise fromthe existing St
Ceorge Airport, the nunber would only increase to 2% to 8%
with the replacenent airport using the 45 dBA threshol d.
Using a 35 dBA threshold, the FAA interpreted the data to
nmean that between 3% and 15% of Park visitors woul d be
annoyed by aircraft noise fromthe existing airport, conpared
to 4% to 15% of visitors who would be annoyed by aircraft
fromthe replacenent airport, with a 3%increase (from11%
to 149% of Park visitors experiencing noderate to extrene
annoyance fromthe aircraft noise on the | oudest flight path.
The FAA concluded that "there will be little difference in
noi se between the existing and replacenent airport."
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In a section of the EA entitled "lInpacts to Natural Quiet of
the Park," the FAA did acknow edge the existence of "over-
flights" that pass over the Park. Noting that NPS had
conpl et ed anbi ent noise nmonitoring in Zion National Park
the FAA stated that the results showed that "the background
or anbi ent noise levels vary, but are often in the |ow 20
dBA." Finding that the typical peak or maxi mum noi se
levels fromaircraft fromeither the existing or proposed St
Ceorge airport sites ranged from45 to 65 dBA when passing
directly overhead, the FAA concluded that, because "these
aircraft are at or near cruise altitude, or in the case of jets
[are] above 20,000 feet, the peak or maxi num noise levels wll
remain the same for either airport site.” While recognizing
that these overflights constitute noise events that are higher
t han background natural quiet during periods when anbi ent
noi se levels are | ow, the FAA focused on the increnenta

i npact, stating that it was "inportant to illustrate that the
devel opnent of the St. George replacenent airport has little
effect on the overall aircraft noise levels in the Park." The

FAA referred to the 250 overflights followi ng established
flight paths near or over the Park4 that are not associ ated

4 Instrument flight rules ("IFR') designate flights using estab-
lished flight paths, as distinct fromaircraft operating under visua
flight rules ("VFR').
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with St. George Airport in concluding that "the repl acenent
airport has very little contribution to the cunul ati ve nunber
of aircraft over flights over Zion National Park." The FAA
observed that St. George Airport contributed only 31 flights
using instrunent flight rules over Zion, a nunber that was
expected to increase to 48 in 2008 at the existing airport and
54 at the replacenent airport, and to 67 in 2018 at the
existing airport and 69 at the replacenent airport. The FAA
then found that the replacenent airport would add only six
additional flights using instrument flight rules per day in 2008
and only two additional such flights in 2018. |In addition, the
FAA predicted that |less than four aircraft per day would fly
over Zion using visual-flight-rules routes, a nunber the FAA
predi cted would remain the same for either the existing or

the repl acenent site. The FAA concluded that the existing

St. George airport would contribute only 11% of all existing
flights using instrument flight rules over or near the Park

and that the increased flights fromthe replacenent airport
woul d represent only approximately 2% of the total aircraft
flights using instrument flight rules over or near the Park

The FAA's noise analysis in the EA, including the Supple-
ment al Noi se Analysis, may, in fact, be a splendid increnenta

analysis, but it fails to address what is crucial if the EAis to

serve its function. While, as the FAA stresses, the EA is not
i ntended to be a |l engthy docunment, see 40 C. F. R

s 1508.9(a)(1), it nust at a m ni mum address the consi der-
ations relevant to determ ning whether an EI'S is required.
NEPA regul ations require that an agency consi der cumul a-

tive inpacts and the FAA's EA fails to address the total noise
i mpact that will result fromthe replacenent airport. |ndeed,
the FAA's own NEPA policy calls for consideration of cunu-

| ative inpact, parroting the | anguage of the NEPA regul a-
tions to include proposed projects and past, present, and
reasonably foreseeable future actions. See Policies and Pro-
cedures for Considering Environmental I|npacts, FAA O der
1050.1D. Conments on the draft EA called the FAA' s

attention to the need to consider mitigation nmeasures in view
of the results of the study of noise-annoyance to persons in
the Park; the EA does not respond and provides no anal ysis
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of the 2% to 9% or the 4%to 15% | evel of annoyance shown in
the NPS study. Yet, as the FAA was aware, the NPS had
identified Zion National Park as anong the nine nationa

parks of "highest priority" for attention to noise inpact on
their natural quiet fromoverflights. See U S. Departnent of
the Interior/National Park Service, Report on Effects of
Aircraft Overflights on the National Park System Report to
Congress (July, 1995). Coments al so expressed concern

about the total inpacts of noise on the Park and on Park
visitors, yet the EA contains no analysis of the inpact of 54
daily flights in 2008 and 69 in 2018 associated with St. George.

The Trust maintains that each flight may be responsible for
a noise level of 45 to 65 dBA and points to expert testinony
that an increase of 10 dBA correlates to a doubling of
| oudness such that a conmercial jet overflight at the Park
may be 4 to 23 times as |loud as the natural soundscape.
Even in the absence of the regulatory definitions it would be
difficult to understand how an agency coul d determ ne that an
EISis not required if it had not eval uated exi sting noise
i npacts as well as those planned inpacts that will exist by the
time the new facility is constructed and in operation. As the
Trust gl eans from case | aw

a nmeani ngful cunul ative inpact analysis rmust identify (1)
the area in which the effects of the proposed project wll
be felt; (2) the inpacts that are expected in that area
fromthe proposed project; (3) other actions--past, pres-
ent, and proposed, and reasonably foreseeabl e--that

have had or are expected to have inpacts in the same

area; (4) the inpacts or expected inpacts fromthese

other actions; and (5) the overall inpact that can be
expected if the individual inpacts are allowed to accunu-
| ate.

Petitioner's Reply Br. at 3, citing Fritiofson, 772 F.2d at 1245
(citing Cabi net Mountains W/ derness/ Scot chman' s Peak

Gizzly Bears v. Peterson, 685 F.2d 678, 683-84 (D.C. Cir.
1982)); see also Hodel, 865 F.2d at 297-99; Gty of Carnel-
by-the-Sea v. DOT, 123 F.3d 1142, 1160 (9th Cr. 1997).

The analysis in the EA, in other words, cannot treat the
identified environnmental concern in a vacuum as an incre-
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ment al approach attenpts. Al though the replacenent airport
may contribute only a 2% increase to the amount of over-
flights near or over the Park, there is no way to determ ne
fromthe FAA's analysis in the EA whether, deferring to the
FAA' s expert calculations, a 2% increase, in addition to other
noi se inpacts on the Park, will "significantly affect][ ]" the
quality of the human environment in the Park. At no point
does the FAA' s EA aggregate the noise inpacts on the Park.

The analysis in the EA does not address the accunul ated, or
total, incremental inpacts of various man-made noi ses, such
as the 250 daily aircraft flights near or over the Park that
originate at, or have as their destination, airports other than
that in St. George. Neither does the EA consider in any
manner the air tours near and over the Park originating from
the St. CGeorge airport. Nor does the EA address the inpact,
much | ess the cumul ative inpact, of noise in the Park as a
result of other activities, such as the planned expansi ons of
other regional airports that have flights near or over the
Park. Wthout analyzing the total noise inmpact on the Park
as a result of the construction of the replacenent airport, the
FAA is not in a position to determ ne whether the additiona
noi se that is projected to come fromthe expansion of the St
Ceorge airport facility at a new | ocation would cause a
significant environnental inpact on the Park and, thus, to
require preparation of an El S

In defense of its increnental approach in the EA the FAA
make three argunents. First, it relies on several phrases in
t he NEPA regul ations. The FAA points to the phrase "in-
cremental inmpacts” in 40 CF.R s 1508.7 to contend that it is
obligated to consider only the incremental inpact of any
project. The difficulty with this position is that it ignores the
rest of the sentence in s 1508.7 directing an agency to
consi der that increnmental inpact "when added to ot her past,
present, and reasonably foreseeable future actions regardl ess
of what agency ... or person undertakes such other actions.”
The FAA also relies on the phrase "related to" in the
definition of "significantly" in 40 CF. R s 1508.28(b)(7) to
contend that it need not consider either the overflights not
associated with St. George or the proposed expansion at Las
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Vegas Airport and the proposals for new airports at Mesquite
and Cedar City because they are "not related" to the St
Ceorge's airport expansion. Again, the FAA ignores other

| anguage in the regulation that "[s]ignificance exists if it is
reasonable to anticipate a cumul atively significant inmpact on
the environnent.” 40 C F.R s 1508.28(b) (7).

Second, the FAA points to 40 C.F. R s 1508.25(a) and
Kl eppe, 427 U.S. at 409-10 & n.20, to contend that it need
consider only other projects that are "inextricably inter-
twi ned" and not those that are "substantially independent."”
Both the regul ati on and the opini on address the proper scope
of an EI'S, not an EA, but to the extent the former influences
the latter, nothing in Kl eppe suggests that the FAA could
ignore the total noise inpact in the area of identified environ-
nmental concern. See Dole, 826 F.2d at 71

Third, the FAA quoting CEQ gui dance on preparation of
an EI'S, contends that the no-action alternative is properly
vi ewed as a "benchmark agai nst whi ch deci si onnakers may
conpare the nmagni tude of environmental effects"” of actions.
See 46 Fed. Reg. 18,026, 18,027 (March 23, 1981). Neither
t he gui dance nor the cases cited by the FAA relieve it of the
duty to consider cumulative inpact in the EA. Al though the
court stated in Allison v. DOI, 908 F.2d 1024 (D.C. Cr.
1990), that 40 CF.R s 1508.25(a) did not require the FAA to
consi der unconnected single actions that are neither rel ated
to nor dependent on the proposed new airport for Denver,
Col orado, the court was not addressing the requirenments of
40 C F. R s 1508.7 on cunul ative inpact. Id. at 1030. 1In
contrast, here, the FAA responded to comments that baseline
data and cumul ative inpact was |lacking in the draft EA by
stating, on the basis of its increnmental analysis, that "The
current noise levels in Zion National Park will not be adverse-
ly affected by either the existing or future noise |levels
associated with aircraft.” Because there is no anal ysis of
cunmul ative noi se inpact on the Park agai nst which the addi-
tional noise inpact of the replacenent airport can be eval uat-
ed, the FAA's error in ignoring cumulative inpact of man-
made noise is not harm ess, see Allison, 908 F.2d at 1029, for
the FAA has inperm ssibly taken "a foreshortened vi ew of
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the inpacts which could result fromthe act" of constructing
t he repl acenent airport. Peterson, 717 F.2d at 1413.

Accordingly, we grant the petition w thout reaching the
Trust's contention that an EIS is required because the pro-
ject is "highly controversial,” 40 C.F.R s 1508.27(b)(4);
Fund for Animals v. Frizzell, 530 F.2d 982, 988 n. 15 (D.C.
Cr. 1976). W remand the case because the record is
insufficient for the court to determ ne whether an EISis
required. On remand, the FAA nust eval uate the cumul ative
i npact of noise pollution on the Park as a result of construc-
tion of the proposed replacenment airport in light of air traffic
near and over the Park, from whatever airport, air tours near
or in the Park, and the acoustical data collected by NPS in
the Park in 1995 and 1998 nentioned in conments on the
draft EA. See 42 U.S.C. s 4332(2)(C; Marsh, 490 U. S. at
371; Transportation, 753 F.2d at 129 (citing Comrittee for
Nucl ear Responsibility, Inc. v. Seaborg, 463 F.2d 783, 787
(D.C. Gr. 1971)). Qher data may also prove relevant. Al-

t hough the FAA explained in responding to comments that it
does not use "natural anbient noise |evels,"” because they
exclude human sounds and are therefore not a true reflection
of the existing noise environnment, and rejected the "L90"

met hodol ogy5 used by NPS to cal cul ate natural anbi ent noise

| evel s, because 90% of sounds in the Park woul d be consid-
ered noisier than the "natural"” anbient |level, the FAA in fact
did consider NPS data in its Suppl enental Noise Anal ysis

and fails to denonstrate that this information is not rel evant
to the cunul ative inpact analysis to be prepared for the EA
See Allison, 908 F.2d at 1029; Transportation, 753 F.2d at
129.

5 Under the "L90" nethodol ogy, the natural anbient level is
based on the quietest 10% of noise data statistically derived from
noi se noni toring.
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