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United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Deci ded August 30, 2002
No. 01-1299

Al abama Muni cipal Distributors Goup, et al.,
Petitioners

V.

Federal Energy Regul atory Conm ssion,
Respondent

Anerican Public Gas Association and the
Muni ci pal Gas Authority of Ceorgia,
I ntervenors

On Motion to Dismiss

BEFORE: Randol ph and Rogers, Circuit Judges, and
Wl liams, Senior Circuit Judge.

pinion for the Court filed Per Curiam
Per Curiam Pursuant to the Natural Gas Act, 15 U S.C

s 717r, the Al abama Municipal Distributors Goup, the Aus-
tell Gas System and the Sout heast Al abama Gas District

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1299  Document #698919 Filed: 08/30/2002

(collectively the "Minicipals") have petitioned for review of
two orders of the Federal Energy Regul atory Conmi ssion
("FERC'). Wthout objection, the American Public Gas As-
soci ation and the Municipal Gas Authority of Georgia were
granted |l eave to intervene in support of the petitioners and
joined in the petitioners' principal brief. FERC now con-
tends that the intervenors should be dismissed fromthe case
because they did not seek rehearing by FERC of the orders

on review. W hold that an application for rehearing by
FERC is not a condition precedent for intervention in a
petition for review under the Natural Gas Act where the
intervenors are not attenpting to substitute for the petition-
ers or to expand the issues on review Accordingly, we deny
the notion to dismss.

In the orders on review, FERC approved discounted trans-
portation rates proposed by the Southern Natural Gas Com
pany ("Southern"), and authorized Southern to construct and
operate the South System Expansi on Project and to abandon
some of its current facilities in conjunction with that expan-
sion. Southern Natural Gas Co., 94 FERC p 61,297 (2001);

95 FERC p 61,220 (2001). As customers of Southern, the
Muni ci pal s i ntervened in FERC s proceedi ngs to protest
Southern's application. Following FERC s initial decision
the Municipals jointly noved for rehearing, which was denied,
then timely petitioned for reviewin this court.

In addition to the petitioners, the Anerican Public Gas
Associ ation ("APGA") and the Municipal Gas Authority of
Ceorgia ("Gas Authority") were granted |l eave to intervene in
t he Sout hern proceedi ngs before FERC, but they did not
seek rehearing of the order. The APGA is a national associa-
tion of publicly owned natural gas distribution systens--
nmostly small nmunicipal utilities, and Georgia's Gas Authority
al so i s conmposed of nunicipalities. After the Minicipals'
petition for review was filed, the APGA and Gas Authority
each filed a tinmely notion to intervene before the court under
Federal Rule of Appellate Procedure 15(d). Unopposed, the

Page 2 of 5



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1299  Document #698919 Filed: 08/30/2002

noti ons were granted, and the intervenors joined in the
principal brief for petitioners. Thereafter, FERC noved to
di smss the APGA and the Gas Authority as intervenors on
the ground that they did not apply to FERC for rehearing of
the orders on review and, therefore, are precluded from
chal | engi ng t hem

Under the Natural Gas Act, a litigant seeking judicial
review of a FERC order nust have been a party to the
proceedi ng before the Comm ssion and nmust have applied for
agency rehearing.1 See 15 U.S.C. s 717r(a), (b); Process Gas
Consumers G oup v. FERC, 912 F.2d 511, 514 (D.C. Cir.

1990) (per curiam. FERC contends that the statutory pre-
requi sites for obtaining judicial review apply to intervenors
and petitioners alike. But the Natural Gas Act itself does not
so state, and the two cases that FERC cites cannot fairly be
stretched that far. See Murphy Exploration & Prod. Co. v.
United States Dep't of the Interior, 252 F.3d 473, 478-80

(D.C. Cr. 2001) (no deference should be paid to an agency's
interpretation of a statute granting jurisdiction to Article 11
courts).

For petitions arising under the Natural Gas Act, interven-
tion in this court is governed by Federal Rule of Appellate
Procedure 15(d), and that rule does not hold a woul d-be
intervenor to the sane statutory requirenments as a party
filing a petition for review See Fed. R App. P. 15(d);
Process Gas, 912 F.2d at 514. For exanple, a notion for
| eave to intervene may be filed up to 30 days after the
petition for reviewis filed, thus allow ng intervention outside
the jurisdictional 60-day filing period for a petition for re-

1 FERC s notion to dismss is mistakenly predicated on the
Federal Power Act, 16 U.S.C. s 825, when the petition actually

ari ses under the Natural Gas Act, 15 U.S.C. s 717r. The m stake is
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view. See id. at 514-15.2

In Process Gas, the court barred an intervenor from ob-
taining judicial review when it had not participated in the
proceedi ngs before FERC, did not seek rehearing on the
issues it sought to raise before the court, and had not tinely
petitioned for review See id. at 512, 516. The restrictions
applied to the intervenor not because of its intervenor status,
but because the intervenor was attenpting to obtain review of
a FERC order after the original petitioner withdrew See id.
at 513. In such a case, the intervenor nust satisfy the
statutory prerequisites for obtaining judicial reviewin order
to continue prosecuting the petition on its own. See id. at
512-14. Because they are participating as intervenors while
the original petitioners remain in the case, the APGA and Gas
Authority are not held to the jurisdictional requirenents of
the Natural Gas Act, 15 U S.C. s 717r(a).

The Conmission's reliance on Platte R ver \Woopi ng
Crane Critical Habitat Miintenance Trust v. FERC, 962
F.2d 27 (D.C. Gr. 1992), is equally unavailing. 1In that case,
the court declined to reach argunents raised by two interve-
nors on the ground that no other party had rai sed the clains
before the court. Id. at 37 n.4. The court then noted that
the i ssues intervenors sought to raise were not preserved in
their own petitions for rehearing before FERC. See id.
Presumably in reliance on this | anguage, FERC cites Platte
Ri ver for the proposition that an intervenor may raise on
appeal only those matters it raised in its own application for
reheari ng.

2 An intervenor nust, however, satisfy the requirenents of

Article Il standing inmposed on petitioners. See R o Gande

Pi peline Co. v. FERC, 178 F.3d 533, 538-39 (D.C. Gr. 1999). The
APGA's and Gas Authority's standing to participate as intervenors
is uncontested and self-evident. See M ssissippi Valley Gas Co. v.
FERC, 68 F.3d 503, 507-08 (D.C. Cir. 1995) (custoner of Southern

had standi ng under the Natural Gas Act and Article Ill to chal-

| enge FERC s approval of Southern's gas transportation rate dis-

counts).
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That seens to take the case a bit too far. The footnote in
Platte River stands for the well-established principle that,
absent extraordinary circunstances, intervenors "my join
issue only on a matter that has been brought before the court
by another party.” |Illinois Bell Tel. Co. v. FCC, 911 F.2d
776, 786 (D.C. Cir. 1990), cited in Platte River, 962 F.2d at 37
n.4. Beyond that, if an intervenor wi shes to raise a specific
claimnot raised by petitioners, the court recaps the point
("As explained in Part Il above") that the intervenor nust
preserve the issue in its own petition for rehearing and thus
satisfy the statutory requirenents for petitioners seeking
judicial review of FERC orders. 962 F.2d at 37 n.4; see id.
at 34-35 (quoting the Federal Power Act's judicial review
provision, 16 U.S.C. s 825l (b)); accord Rio Gande Pipeline
Co. v. FERC, 178 F.3d at 539 (intervenors are normally
l[limted to the scope of the original petition for review, so they
must “"petition for reviewdirectly" if they desire to raise any
additional issues).3 That is not the situation here. The
APGA and Gas Authority have not asserted any clainms in
addition to those asserted by the petitioners. Thus, Platte
Ri ver offers no basis for dismssing these intervenors.

Accordi ngly, because the APGA and the Gas Authority are
not required to seek rehearing of the FERC orders on review
in order to participate as intervenors in this case, we deny the
notion to dismss.

3 R o Gande involved a petition for review arising under the
Energy Policy Act, 42 U S.C s 7172; judicial review was under the
Hobbs Act, 28 U. S.C. ss 2321, 2341-51, and intervention was
governed by s 2348, which does not require a party to seek
rehearing as is required under the Natural Gas Act. See Associa-
tion of G| Pipe Lines v. FERC, 83 F.3d 1424, 1432 n.14 (D.C. Cr.
1996). Accordingly, R o Gande's analysis of the intervenor's sta-
tus does not touch on the question whether a rehearing application
is a condition precedent for intervention
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