<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1306 = Document #680909 Filed: 05/31/2002  Page 1 of 15

United States Court of Appeals
FOR THE DI STRICT OF COLUMBIA CIRCU T

Argued January 18, 2002 Deci ded May 31, 2002
No. 01-1027
Air Transport Association of Anmerica, Inc.,
Petiti oner
V.

Federal Aviation Adm nistration,
Respondent

Air Line Pilots Association, International, et al.,
I ntervenors

No. 01-1303

Air Transport Association of Anerica,
Petiti oner

V.

Federal Aviation Adm nistration,
Respondent

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-1306 = Document #680909 Filed: 05/31/2002 Page 2 of 15
No. 01-1306
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On Petitions for Review of an Order of the
Federal Aviation Adm nistration

M chael S. Sunderneyer argued the cause for Air Trans-
port Association of America, Inc.

Lorrai ne B. Halloway argued the cause for Regional Air-
line Association. R Bruce Keiner Jr. was on brief.

Edward H mel farb, Attorney, United States Departnent
of Justice, argued the cause for the Federal Aviation Adm n-
istration. Robert S. Greenspan, Attorney, United States
Department of Justice, was on brief.

Joseph L. Manson 11l and Douglas W Hall were on brief
for intervenor, Regional Aviation Partners.

Jonat han A. Cohen, Janes W Johnson and Daniel M
Katz were on brief for intervenors Air Line Pilots Associ a-
tion, International and Coalition of Airline Pilots Associ ati ons.

Bef ore: Edwards, Henderson and Garland, Circuit
Judges.

pinion for the court filed by Crcuit Judge Henderson.

Karen LeCraft Henderson, Gircuit Judge: Air Transport
Associ ation of Anerica, Inc. (ATA) and Regional Airline
Associ ati on (RAA) seek review of the Federal Aviation Ad-
mnistration's Novenber 20, 2000 interpretation (issued by
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letter) of Federal Aviation Regulation 121.471, 14 C.F.R

s 121.471 (FAR 121.471), and attendant Notice of Enforce-

ment Policy (Notice) entitled "Flight Crewrenber Flight

Time Limtations and Rest Requirements,” published in the
Federal Register, 66 Fed. Reg. 27,548 (May 17, 2001). ATA
contends the letter interpretation and Notice are inconsistent
with the plain | anguage of FAR 121.471. |In addition, ATA

mai ntains that the letter interpretation constitutes a substan-
tive change to FAR 121.471 and, accordingly, requires notice-
and- comment rul emaki ng under the Adm nistrative Proce-

dure Act (APA), 5 U S.C. ss 551 et seq. W disagree.

The Federal Aviation Act of 1958, 49 U S. C. ss 40101 et
seq. (Act), directs the Admi nistrator of the Federal Aviation
Admi ni stration (FAA) to "pronote safe flight of civil aircraft
in air commerce” by prescribing "regulations in the interest
of safety for the maxi num hours or periods of service of
aircrew and ot her enployees of air carriers.” 49 U S.C
s 44701(a)(4). The rules issued by the FAA under section
44701(a)(4) of the Act are generally referred to as "flight tine
[imtations."1 1In 1985, pursuant to notice-and-coment rul e-
maki ng, the FAA promul gated FAR 121. 471, establishing
flight time linmtations and rest requirenents for "flight crew
menbers engaged in air transportation.” See Flight Tine
Limtati ons and Rest Requirenents, 50 Fed. Reg. 29, 306
(July 18, 1985). While the FAA was focused on sinplifying
scheduling and giving air carriers added scheduling flexibility,
it also noted in the notice of proposed rul enaking that the
"current Part 121 rule ... provides no protection agai nst
acute short-termfatigue for crewnenbers.” See Flight Tine
Limtations and Rest Requirenents for Flight Crewnem

1 The flight tine [imtation rules applicable to "mjor schedul ed
air carriers"” and "other airlines operating |arge transport category
ai rplanes” are contained in Part 121 of the FAR The flight tine
l[imtation rules applicable to scheduled air carriers operating air-
pl anes of 30 or fewer seats and air taxi operations are contained in
Part 135 of the FAR  The substance of the rules in Parts 121 and
135 is essentially the sane and the rules are |ikew se interpreted.
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bers, 49 Fed. Reg. 12,136, 12,136-7 (March 28, 1984). The
regul ation allows a donestic airline "certificate holder"” to
schedul e, and a crewrenber to accept, a flight assignnent
only if the crewrenber's total flight time does not exceed
yearly, nonthly and weekly maximumflight tine limtations.
14 CF. R s 121.471(a)(1)-(3). In addition, the regulation
est abl i shes a maxi mum of ei ght hours of flight tine between
"required rest periods.” 14 CF. R s 121.471(a)(4). Pursuant
to subsection (b), during the twenty-four consecutive hours
precedi ng "the schedul ed conpletion of any flight segment," a
crewnenber nmust be scheduled for a rest period of at |east

ni ne consecutive hours for eight hours or fewer of "schedul ed

flight tinme"; ten consecutive hours of rest for nore than eight
but fewer than nine hours of "scheduled flight tine"; and

el even hours of rest for nine or nore hours of "schedul ed

flight time." 1d. s 121.471(b)(1)-(3). Subsection (c), however,
allows a carrier a nmeasure of scheduling flexibility by way of

a "conmpensatory rest period." A required rest period of nine

hours may be "schedul ed for or reduced to" a mninumof 8
hours if the crewrenber is given conpensatory rest of at

| east ten hours "begin[ning] no later than 24 hours after the
commencenent of the reduced rest period." Id.

s 121.471(c)(1).2 Conpensatory rest, like required rest under
par agraph (b), nmay not be reduced or del ayed under any
circunmstances. See 14 CF. R s 121.471(e); see also 50 Fed.
Reg. at 29314 ("If a flight crewrenber does not receive the
requi red nunmber of hours of rest, the operator and the flight
crewnenber are in violation of the regulation”).3
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2 Subsection (c)(2) provides that required rest under (b)(2)--ten

hours for between eight and ni ne hours of scheduled flight tinme--
may be reduced to a m nimum of eight hours if the crewrenber is
gi ven a conpensatory rest of at |east el even hours and (c)(3)
provi des that required rest under (b)(3) nmay be reduced to ei ght

hours if conpensatory rest of at |east twelve hours begins no |ater

than twenty-four hours after commencenent of the reduced rest
period. See 14 CF. R s 121.471(c)(2) & (3).

3 Wil e subsection (g) of FAR 121.471 provides that flight tine

[imts can be exceeded based on circunstances beyond the certifi-

cate holder's control (such as adverse weather conditions), it does
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On Septenber 26, 2000 Captain Richard D. Rubin, Chair-
man of the Flight Tine--Duty Tine Conmittee of the Allied
Pilots Association, submtted to the FAA several questions
regardi ng FAR 121. 741, which questions apparently arose as
a result of changes in American Airlines's pilot reserve sys-
tem On Novenber 20, 2000 FAA Deputy Counsel Janes
VWi tl ow responded by letter (Wiitlow Letter) to Rubin's
guestions. The Wiitlow Letter begins by stating that FAR
121.471(b) (1) requires a m ni mum of ni ne consecutive hours of
schedul ed rest in the twenty-four hours precedi ng ei ght or
fewer hours of "scheduled flight tinme." The nine hours' rest
peri od may be reduced pursuant to FAR 121.471(c)(1l) to a
m ni mum of eight hours if a m ninmum of ten hours of conpen-
satory rest begins no later than twenty-four hours after the
commencenent of the reduced rest period. More significant-
ly, the Wiitlow Letter provides that "l ook-back"” rest4 is
conput ed by using "actual expected flight time and taxi-in
time, based on the specific conditions that exist on the day, to
determ ne the scheduled arrival time for purposes of deter-
m ni ng whether a flight should be comenced.” Whitlow
Letter at 3. Irrespective of the carrier's published flight
time, then, "scheduled flight tine" under FAR 121.471 should
be cal cul ated (or recal cul ated) using the actual conditions on
the day of departure regardless whether the length of the
flight is longer or shorter than the originally schedul ed flight
time. Once this information is calculated, "[i]f it is known, or

not apply to the specified rest requirenents which allow only the
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scheduling flexibility spelled out in section 121.471(c). 14 CF. R

s 121.471(g).

4 The FAA defined "l ook-back rest™ in an earlier rul enaking,
noting that "the rest requirenment is based on the nunber of flight
hours | ooki ng back 24 hours fromthe conpletion of each flight

segnent. If a pilot is scheduled for 4 hours of flight tine late on
the first day and receives a reduced rest of 8 hours, he or she can

only be scheduled for up to 5 hours of flight tine the follow ng
nmorni ng, since the flight crewrenber cannot be scheduled for 9 or
more flight time hours in 24 consecutive hours, based on an 8 hour
reduced rest period.” Flight Time Limtations and Rest Require-
ments, 50 Fed. Reg. at 29, 313.
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reasonably should be known, that a flight segment will result
in less than eight hours of |ook-back rest for a particular
crew, the flight may not |eave the gate.” \Whitlow Letter at
4.5

On January 18, 2001 ATA petitioned for review of the
VWhitlow Letter (No. 01-1027) and RAA intervened. Four
months |ater, the FAA published in the Federal Register note
of its intent to "rigorously enforce existing regul ations gov-
erning flight crewrenber rest requirenments.” Notice, 66
Fed. Reg. at 27,548 (May 17, 2001). The Notice incorporated
the Wiitl ow Letter and advised that, within six nonths of the
date of the Notice's publication, the FAA intended to begin a
conpr ehensive review of flight scheduling practices and to
"deal stringently with any violations.” 1d. ATA and RAA
then filed separate petitions for review of the Notice (Nos.
01-1303 and 01-1306). We consolidated for review all three
petitions. See July 25, 2001 Consolidation Order.6 On Sep-
tember 5, 2001 we granted ATA's notion to stay the Noti ce.

.
A FAA's Interpretation of FAR 121.471

Because the Whitlow Letter7 constitutes the FAA's inter-
pretation of its own regulation, that interpretati on nmust be
af forded substanti al deference and upheld unless "plainly
erroneous or inconsistent with the regulation.”™ Thomas Jef-
ferson Univ. v. Shalala, 512 U S. 504, 512 (1994); see also

51f the flight is away fromthe gate but not yet in the air, the
flight may not take off. As a matter of enforcenent policy, the
FAA will not charge a violation of the rest requirenents if a del ay
that first becomes known after the flight is in the air disrupts the
schedul ed flight tine, provided the required m ni mumreduced rest
and the compensatory rest occur at the conpletion of that flight
segnent. See Witlow Letter at 4.

6 Petitioners ATA and RAA are hereinafter referred to coll ective-
ly as ATA

7 The "Whitlow Letter" hereinafter refers to both the Letter and
the Notice.

Par al yzed Veterans of Anerica v. D.C. Arena L.P., 117 F.3d

579, 584 (D.C. Cir. 1997), cert. denied, 523 U S. 1003 (1998).
Accordingly, we defer to the FAA's view unless "an alterna-
tive reading is conpelled by the regulation's plain | anguage or
by ot her indications of the [agency's] intent at the tinme of the
regul ation's promulgation.” Thomas Jefferson Univ., 512

U S. at 512 (quoting Gardebring v. Jenkins, 485 U S. 415, 430
(1988)). ATA contends that the Wiitlow Letter, by requiring
the recal cul ation of a previously computed rest period, is

i nconsistent with both the text and the purpose of FAR

121.471. ATA maintains that the phrase "schedul ed conpl e-

tion of any flight segnent” in subsection (b) means that
conpliance with FAR 121.471 turns solely on the legality of

the originally established flight schedule irrespective of any
unexpected flight delay that may require re-scheduling. See
ATA Blue Br. at 25. The phrase, ATA asserts, cannot be
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squared with the Wiitlow Letter, which requires schedul ed
flight time to take into account "actual expected flight tinme."
See Wiitl ow Letter at 4.

The FAA responds that the phrase "schedul ed conpl etion
of any flight segnent” can reasonably be understood to
i nclude a re-scheduled flight time based on actual flight
conditions. To be sure, "schedul ed conpletion"” can be con-
strued narromy to refer only to the originally schedul ed
flight conpletion time. The point, however, is that the FAA' s
nore expansive interpretation is not unreasonable. A re-
schedul ed completion of a flight segnment based on flight
conditions existing in fact is nonethel ess a "schedul ed" com
pletion. Nothing in the text of FAR 121.471 or in the
ordi nary usage of the word "schedul ed"8 dictates that the
timetable of a particular flight segment can be determ ned
only when the schedule is originally created regardl ess of
adj ust nrent s nade necessary by then-current conditions.

8 One definition of "schedule" is a "procedural plan that
the tine and sequence of each operation.” Whbster's N nth New

Col l egiate Dictionary 1050 (1990). Conpletion of a flight segment
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i ndi cat es

that allows for elapsing flight conditions is a "schedul ed" conpletion

within that definition.
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ATA' s interpretations of subsection (b)'s term "schedul ed
rest period" and subsection (c)'s reference to "reduce a
schedul ed rest" are simlarly unavailing. Its construction of
"schedul ed rest” would allow a carrier to set up adequate rest
peri ods in advance and then disregard whether the rest
periods in fact occurred in light of actual flight conditions
because, under its construction, "scheduled rest" means "rest
[that] is lawfully established at the time of scheduling."” ATA
Blue Br. at 26. ATA argues that the termrefers only to a
future rest period and cannot justify a retrospective recal cu-
| ati on of rest a crewrenber has already taken. Even if the
semantic point were valid, which we doubt as set forth bel ow,
this argunent ignores the structure of the regulation itself.
Under FAR 121.471, all rest requirenments flow fromthe
"schedul ed conmpl etion" of a particular flight segnent. The
m ni mum rest requirenents described in subsection (b) are
all keyed to the twenty-four hour period before the conple-
tion is to occur. The required rest nust be schedul ed during
those 24 hours. The carrier's first step therefore nmust be to
determ ne this schedul ed conpletion tine. It nust then be
able to | ook back fromthat point to find a sufficient rest
peri od scheduled within the previous twenty-four hours.
Once that hour is allowed to change in response to unantic-
i pated del ays, what is then recalculated is not (as ATA cl ai ns)
the rest that a crewrenber has already received but instead
the 24-hour period in which the requisite anmount of sched-
ul ed rest nust occur. Mreover, ATA s prospective-only view
of "schedul ed" is inconsistent with the ordi nary neani ng of
the word; a rest period already cal cul ated, then recal cul at ed,
can yet be understood as "schedul ed” because it has been
"place[d] on a schedule." See Wbster's Third New Interna-
tional Dictionary Unabridged 2028 (1993) ("schedule: vt-ed"
means "to place [o]ln a schedule"). Nor does subsection (c), in
allowing a carrier to "reduce a scheduled rest,” nean that a
rest period already conpl eted cannot be recalculated in |ight
of actual flight tines.

Further, the Wiitlow Letter is not inconsistent with the
pur pose of the 1985 amendnent to FAR 121.471. G anted
that sinplified scheduling and added scheduling flexibility for

Page 8 of 15
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carriers were two goals of the 1985 amendnment, it does not
necessarily follow that an interpretation cabining a carrier's
flexibility is therefore unauthorized. The Witlow Letter,
whil e i mposing a nmeasure of rigidity, nonethel ess maintains
the system of flexible scheduling created by the anendment.
Mor eover, "protection against acute short-termfatigue" of
crewnenbers was al so one of the FAA's goals. Flight Tine
Limtati ons Rest Requirements for Flight C ewrenbers, 49

Fed. Reg. at 12,137. The rest requirenment regul ation was
expressly promul gated under FAA's statutory authority to

i ssue "reasonabl e rul es and regul ati ons governing, in the
interest of safety, the maxi num hours or periods of service of
aircrew and ot her enployees of air carriers.” 1d. at 12,136
(citing statutory requirenents codified at 49 U S.C.

s 44701(a)(4)). Wile the 1985 anmendnent may have been

aimed at increasing scheduling flexibility, the FAA is statuto-
rily obligated to strike the best bal ance between flexibility
and safety. Having concluded the FAA's interpretation via
the Wiitlow Letter represents a pernissible construction of
FAR 121.471, we do not believe the fact that it may | essen
flexibility renders it invalid.

B. APA | ssues

The FAA issued the Wiitlow Letter wi thout formal notice
and coment procedures. In so doing, ATA clains, the FAA
vi ol ated the APA because the Witlow Letter (1) is a substan-
tive, not an interpretative, rule and (2) materially changes the
FAA's earlier interpretations of the required rest regul ation
W di sagree. The interpretation contained in the Witlow
Letter is "fairly enconpassed” within the regulation it pur-
ports to construe and, therefore, under our circuit precedent
is an interpretative rule exenpt from notice-and-comment
rul emaki ng. Moreover, none of the FAA's earlier interpreta-
tions of FAR 121.471 addresses precisely the issues ad-
dressed in the Wiitlow Letter. Accordingly, the Witlow
Letter does not mark a departure fromthe past.

1. Substantive vs. Interpretative Rule

The APA requires federal agencies to publish "[g]enera
noti ce of proposed rul emaki ng" in the Federal Register, 5

Page 9 of 15
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US. C s 553(b), and "give interested persons an opportunity
to participate in the rule making through subm ssion of
witten data, views, or argunments,” 5 U. S . C 553(c). Section
553, however, exenpts "interpretative rules" and "genera
statenments of policy" fromnotice and conment procedures.

5 US. C s 553(b)(3)(A). Nonetheless, it is well established
that an agency may not |abel a substantive change to a rule
an interpretation sinply to avoid the notice and conment

requi renents. See Appal achi an Power Co. v. EPA, 208 F.3d
1015, 1024 (D.C. G r. 2000).

The distinction between a substantive rule and an interpre-
tive rule can be less than clear-cut. See Syncor Int'l Corp. v.
Shal al a, 127 F.3d 90, 93-94 (D.C. Gr. 1997) (listing cases);
Ceneral Mdtors Corp. v. Ruckel shaus, 742 F.2d 1561, 1565
(D.C. Cr. 1984) (en banc) (describing distinction as "en-
shrouded in considerable snog") (citation onmtted). One
factor we consider in distinguishing between the two is
"whether the interpretation itself carries the force and effect
of law, ... or rather whether it spells out a duty fairly
enconpassed within the regulation that the interpretation
purports to construe."” Paralyzed Veterans, 117 F.3d at 588
(internal citation omtted) (enphasis added). The Whitl ow
Letter's interpretation of FAR 121.471, we believe, is "fairly
enconpassed” within the required rest regulation and is,
t herefore, exenpt from notice-and-coment rul emaki ng.
The FAA reasonably interpreted the required rest regul ation
itself to require a carrier to recalculate past rest periods in
light of actual flight times, including those scheduled flight
times required to be reschedul ed by existing flight conditions.
We cannot say that "in the absence of the [Wiitlow Letter]
there woul d not be an adequate legislative basis to ... ensure
the performance of duties.” American M ning Congress v.
M ne Safety & Health Admin., 995 F.2d 1106, 1112 (D.C. Gr.
1993). The provisions of FAR 121.471 incorporate both the
statutory requirenent that the FAA establish flight tinme
l[imtations and required rest regulations "in the interest of
safety” and the phrase "schedul ed conpl etion of any flight
segnent,"” which is reasonably understood to include a com
pl etion re-schedul ed because of actual flight conditions. FAR
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121.471 itself, then, provides the FAA with sufficient authori-
ty to impose the recal culation duty. The Witlow Letter does
not inpose "new rights or duties,” Orengo Caraballo v. Reich
11 F. 3d 186, 195 (D.C. Cir. 1993), and therefore does not

requi re notice-and-comrent rul emaking. 9

2. Relation to Prior Agency Interpretations

Even if the Whitlow Letter is an interpretative rule, ATA
further contends, notice-and-coment rul emaki ng i s nonet he-
| ess required because the Letter is inconsistent with earlier
FAA interpretations of FAR 121.471. "Rul emaking," as de-
fined in the APA, includes not only the agency's formul ation,
but also its nodification, of a rule. See 5 U. S C. s 551(5)
("rul e maki ng" includes "agency process for fornulating,
anendi ng, or repealing a rule"); see also Paralyzed Veterans,
117 F.3d at 586 ("Under the APA, agencies are obligated to
engage in notice and comrent before formul ati ng regul ati ons,
which applies as well to 'repeals' or 'amendnents.' " (enpha-
sisinoriginal)). As the United States Suprene Court has
noted, APA rulenaking is required if an interpretation

"adopt[s] a new position inconsistent with ... existing regul a-
tions." Shalala v. Guerney Mem| Hosp., 514 U. S. 87, 100
(1995). In Alaska Prof'l Hunters Ass'n v. FAA, 177 F.3d

1030 (D.C. Cir. 1999), we held that "[w] hen an agency has
given its regulation a definitive interpretation, and | ater
significantly revises that interpretation, the agency has in
effect amended its rule, which requires notice and coment."
Id. at 1034 (citation omtted) (enphasis added); see also
Par al yzed Veterans, 117 F.3d at 586 (agency violates APA if
it makes a "fundanmental change in its interpretation of a
substantive regul ati on without notice and coment”). In

9 Al though Anerican M ning Congress identifies four factors,
any one of which demarks a | egislative (as opposed to interpreta-
tive) rule, we apply both the first and fourth factors together to the
VWhitlow Letter. Because the Wiitlow Letter was not published in
t he Code of Federal Regul ations, nor did the FAA "explicitly
i nvoke[ ] its general legislative authority,” the second and third
factors are inapplicable. American Mning Congress, 995 F.2d at
1112.
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Al aska Hunters, Al askan guides who transport their custom
ers to hunting and fishing sites by airplane challenged the
FAA' s requirenment (inposed via a Notice to Operators) that
they comply with FAA regul ati ons applicable to comerci al
pilots. 1d. at 1033. The Notice, pronulgated wthout notice
and coment, reversed the FAA's thirty-year interpretation
that had exenpted the guides. 1d. The |ongstandi ng advice,
we hel d, had beconme "an authoritative departnental interpre-
tation, an adm nistrative common | aw applicable to Al askan

guide pilots"; hence, the Notice changing that interpretation
had to conply with notice-and-coment rul emaking. Id. at
1035.

ATA clains the Whitlow Letter changed "fifteen years of
[i]nterpretations” because "recal cul ati on of past rest periods
[ h]as never [been] required, even though the opportunity to
i npose such a mandate was presented.” Reply Br. at 17. O
the prior interpretations ATArelies on, only one nerits
di scussion. Interpretation 1992-24, like the Witlow Letter
represents the FAA's response to a request for an interpreta-
tion of FAR 121.471. The request asked if a flight delay not
caused by the air carrier nmeant that "l ooking back 24 hours
fromthe actual conpletion tine of the last flight, you will not
be able to find the applicable rest period required under FAR
121.471(b) and (c)." Interpretation 1992-24 at 1-235 (JA
252). Pointing to the prospective |anguage in FAR 121.471, 10
the FAA decl ared that "deviations encountered in the opera-
tion of an otherwise legitimately scheduled flight are permt-
ted" so long as the schedule otherwise nmet the flight tinme

[imtations and rest requirenents. 1d. Interpretation 1992-24
did not, according to ATA, "require recal cul ati on of past rest
based on actual expected arrival time, [nor] ... nandate that

a normal, conpleted paragraph-(b) rest be turned, after the

10 Under the scheduling provisions of FAR 121.471(a) and (b), no
air carrier "may" schedule a flight crewnrenber and no flight
crewnenber "may" accept an assignnent in excess of the specified
flight time limtations and rest requirenents. See Interpretation
1992-24; see also Interpretation 1989-16 ("The key | anguage of the
regulation is, '... may schedule ...," " ... may accept ...," and '..
schedul ed completion of any flight ...," all of which are prospective

in application.").
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fact, into a paragraph-(c) reduced rest.” Reply Br. at 22.

The FAA insists that Interpretation 1992-24 speaks only to a
short delay that would still allow a carrier to give crewrem
bers conpensatory rest imrediately follow ng the extended
flight, relying on the follow ng caveat contained in Interpreta-
tion 1992-24: "It is inportant to note[,] however, that the
del ay cannot infringe on the next required rest period.”" In
the FAA's view, then, Interpretation 1992-24 addresses only

an alteration in the scheduled flight tinme short enough to
nonet hel ess provi de for conpensatory rest following the re-
duced rest in accordance with subsection (c). |In contrast, the
VWhitl ow Letter addresses a delay that nmakes conpliance with
ei t her subsection (b) or (c) inpossible in |ight of actual flight
conditions. Although Interpretation 1992-24 was not ex-
pressly limted to short delays, it neverthel ess does not
provide a "definitive" interpretation inconsistent with that of
the Wiitlow Letter. The FAA did not define the phrase
"operation of an otherwise legitimately scheduled flight" in
Interpretation 1992-24; if "operation"” refers only to the in-
flight segnment of a flight schedule, Interpretation 1992-24 is
sinmply a restatenent of the FAA s | ongstandi ng enforcenent
policy not to charge a rest violation for a delay that occurs
after takeoff. See also Interpretation 1998-7 at |-207. Be-
cause Interpretation 1992-24 can reasonably be interpreted in
this way, 11 we do not believe the Whitlow Letter "significantly

11 In Interpretation 1992-94, the FAA suggested that "The
regul ation restricts an air carrier's scheduling of a pilot and a pilot's
accepting an assignment at the tine of scheduling." (Enphasis in
original). 1In saying this, however, the agency in no way purported
tolimt the definition of time of scheduling to tinme of origina
scheduling. The Wiitlow Letter can be seen as suppl enenting the
earlier interpretation by nore precisely construing the termto
refer to scheduling that occurs any tinme before the flight in
guestion departs. Nor does the fact that the FAA previously
referred to the regul ation as "prospective in application” suggest
any inconsistency with the Waitlow Letter. Even as we construe it,
the regul ation applies prospectively fromthe tine of scheduling;
the Wiitlow Letter declares that the "scheduling"” can be done up to
departure. Wile Interpretation 1992-94 may not have specifically
adopted this construction of scheduling, it in no way rejected it.
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revises" a previous "definitive interpretation” of FAR 121.471
See Al aska Hunters, 177 F.3d at 1034.

O her prior interpretations of FAR 121.471 buttress our
conclusion that the Wiitlow Letter, in clarifying a carrier's
duty to recal cul ate previously conputed rest periods based on
actual flight schedul es, addresses only a theretofore unre-

sol ved aspect of the rest requirement. 1In a letter dated July
22, 1994 the FAA construed FAR 121.471 to require that a
"rest period must occur '... during the 24 hours precedi ng

t he schedul ed conpletion of any flight segnent’ rat her than
following the flight segnent. See Interpretation dated July
22, 1994 (enphasis in original) (quoting FAR 121.471(b)).

VWile ATAis correct that the July 22, 1994 |etter does not
specifically require recal culation of a rest period caused by an
unf oreseen delay, it does nonethel ess indicate that the FAA

in 1994, required a carrier to provide a conpensatory rest
period of ten hours at the end of day one despite the fact that
t he crewnrenbers had received an extended rest period (nore
than 24 hours) preceding the schedul ed conpl etion of flight
segnent. More significantly, in Interpretation 1998-7, the
FAA decl ared that both the carrier and its crewnenbers

woul d violate FAR 121.471 if they knew "prior to departure”
that due to a ground hold for weather the "schedul ed arrival
time of the last flight segnent would force the crew to begin
its conpensatory rest period |later than 24 hours after the
commencenent of the reduced rest period.” Interpretation
1998-7. The FAA' s concl usi on was based on the "actua

expected arrival tinme" calculated prior to departure and is
therefore consistent with its approach in the Witlow Letter

No prior FAA interpretation of FAR 121.471 approaches
the definitive interpretation that nmandated noti ce-and-
comment rul emaking in Alaska Hunters. No prior interpre-
tation reflects an "administrative conmon | aw' that FAR
121. 471 prohibits recal cul ati on of past rest periods based on

Interpretation 1992-94 is best understood as an anbi guous st ate-

ment whose details the Wiitlow Letter has now filled in. Because

Page 14 of 15

there is no discontinuity between the two, notice and comment were

not required.
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"actual expected flight tinme." Alaska Hunters, 177 F.3d at
1035; see al so Hudson v. FAA, 192 F.3d 1031, 1036 (D.C. Cir.
1999) (FAA interpretation did not require notice and com

ment because it was sinply "application of the regulation to a
changed situation which calls for a different policy"). Accord-
ingly, the Wiitlow Letter does not alter a definitive prior

FAA interpretation of FAR 121.471.

For the foregoing reasons, the consolidated petitions for
revi ew are deni ed.

So ordered.
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