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Before: G nsburg, Chief Judge, and Edwards and Garl and
Circuit Judges.

pinion for the Court filed by Crcuit Judge Edwards.

Edwards, Circuit Judge: Appellant Alhaji M Sesay was
convi cted of possession with intent to distribute cocai ne base
and possession of a firearmby a convicted felon. Appellant's
mai n argunment on this appeal is that the District Court
deprived himof his rights to confront witnesses and to
present a defense when it excluded evidence that appell ant
had a pre-existing civilian conplaint against the police officer
who di scovered the coat allegedly containing the gun and
drugs that led to appellant's arrest. The District Court's
evidentiary rulings were reasonabl e when they were issued
before trial, but evidence presented during the trial undercut
the rational e supporting the evidentiary exclusions. Howev-
er, the defense did not raise any new objections, offer any
proffers of evidence, or ask the trial court to allow introduc-
tion of the civilian conplaint as substantive evidence. W are
therefore constrained to review appellant's challenges to the
evidentiary exclusions under the "plain error" standard. See
Fed. R Cim P. 52(b). Because appellant has not net the
heavy burden of showing plain error, see United States v.

A ano, 507 U.S. 725 (1993), we reject his challenges relating
to the disputed civilian conplaint.

Appel | ant al so chall enges the District Court's exclusion of a
di sputed police report on hearsay grounds. It is clear that
the District Court did not abuse its discretion in excluding the
report. W therefore reject this claim

| . Background
A January 9, 2000

The Governnent and defense present a simlar picture of
the events |l eading to appellant's arrest on January 9, 2000.
The main point of difference between the two sides is whether
the gun and narcotics that the police found in a coat in a car
at the scene of the arrest belonged to appellant, or were the
result of a plant.
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Both sides agree that appellant and his friend, Jerrold
Coates, were on the corner of 10th and M Streets, Northwest,
i n Washi ngton, D.C., when Coates was shot in the back in a
drive-by shooting. M. D, who lived in an upper-story apart -
ment on that corner, heard the gunshots and | ooked out her
wi ndow. She would later testify that she saw a young man
hol di ng a handgun and standi ng over what she presuned to
be a victimlying in the street. M. D watched as a truck
pull ed up and the man with the gun dragged the victim
toward it, put the victimin the front passenger seat, and got
into the back seat hinmself. The truck then drove away. M.
D imrediately called 911 to report what she had seen.

VWil e the defense contends that appellant was not in fact
hol di ng a gun, both sides agree that Sesay's friend, Rashawn
Fowl er, arrived at the scene of the shooting in a Chevy Tahoe
just as Ms. D described. Both sides also agree that Sesay
hel ped the injured Coates into the front seat of the Tahoe
before clinbing into the back. Fow er then drove themto
the Howard University Hospital, where Coates could receive
the nmedi cal attention that he needed.

Several Metropolitan Police Departnent officers heard the
radio run that there had been a shooting at 10th and M
Streets, and heard that the victimhad been picked up in a
bl ue sport utility vehicle. Expecting that the victimmght be
taken to the nearest hospital, Oficers Darris Larsen and
Chri st opher Johnson went to Howard University Hospital.

Once there, they saw a bl ue Chevy Tahoe parked in front.

O ficer Johnson saw the driver, Fow er, get out of the Tahoe
and wal k toward the hospital. Fow er was wearing a coat.

O ficer Johnson asked Fow er if he had just brought soneone
to the hospital who had been shot, and Fow er responded t hat
he had.

Shortly thereafter, O ficer Laurence Heinz and other police
officers arrived at the hospital. Oficer Heinz searched the
Chevy Tahoe, beginning with the front seat and noving to the
back seat. Evidence presented by the Governnent indicates
that when O ficer Heinz picked up a coat fromthe back
passenger seat, a gun fell fromit and hit the ground. O ficer



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-3100 Document #721899 Filed: 12/24/2002  Page 4 of 15

Heinz left the gun on the ground until officers fromthe crine
scene unit arrived.

Heinz's search is the subject of controversy between the
Governnment and the defense. The defense argues that Ofi -
cer Heinz held a grudge agai nst appell ant, because appel |l ant
had filed a conpl aint agai nst himthe previous year, after
Oficer Heinz arrested Sesay for reckless driving and driving
without a permit. The defense argues that O ficer Heinz
t hus possessed both the notive and opportunity to plant the
weapon and narcotics. The Governnment replies, inter alia,
that O ficer Heinz did not know to whomthe coat bel onged
when he searched it, because appellant was still in the
hospital at the tinme of the search

O ficers Ralph Nitz, John Spencer, and Adrian Lancaster
fromthe crime scene unit, cane to the hospital to collect and
process the evidence. Oficers Ntz and Lancaster recovered
the gun and the coat fromwhich it had fallen. The officers
found 17 zip-1ocks of crack cocaine inside the outer |eft breast
pocket of the coat. The coat was a size "large," and had sone
small rips and a small hole. Oficer Ntz asked Fower to try
on the coat, which was far too small on him the 275-pound
Fow er wears a size "XXX. "

The crime scene unit officers also seized a coat fromthe
floor of the trauma room where the victimwas being treated.
This coat was a green Eddi e Bauer parka with a hol e through
t he back, and wet bl ood on the inside around the hole.

After the gun was found, appellant first appeared | eaving
the hospital and wal ki ng toward the Tahoe, before turning
and wal king away fromit. Although it was very cold and
everyone el se on the scene wore coats, Government wtnesses
testified that Sesay was not wearing a coat. Oficer Johnson
stopped appel l ant and asked if he had brought soneone to the
hospital. Appellant replied that he had, and that he had
arrived in the Tahoe. He explained that he had been on 10th
Street when a friend was shot. He stated that another friend
passed by in the Tahoe and gave thema ride to the hospital
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Fowl er clainmed that he was standing with his hands on the
police car when the police began searching the Tahoe. Wen
Fowl er saw the gun hit the ground, he recalled thinking, "I
don't know where that canme from It ain't ny gun." 5/16/00
Tr. 23. Fowl er was arrested, but was released after giving a
vi deot aped statenent to the police suggesting that the jacket
in the back seat belonged to Sesay. The police officers
decided that the coat, firearm and narcotics bel onged to
appel | ant .

B. Procedural Hi story and Evidentiary Rulings

On February 8, 2000, a federal grand jury returned a
t hree-count indictnment chargi ng appellant with one count of
possession with intent to distribute cocaine base in violation
of 21 U S.C ss 841(a)(1l) and 841(b)(1)(C; one count of
possession of a firearmby a convicted felon, in violation of 18
US. C s 922(g)(1); and one count of possession of a firearm
during a drug trafficking offense, in violation of 18 U S.C
s 924(c).

At the pretrial notions hearing on April 11, 2000, defense
counsel sought to question Detective Eduardo Voysest, who
had spoken to wi tnesses on the night of the offense. The
defense wanted to i nquire of Voysest as to whet her he knew
about Oficer Heinz's previous contact with appellant. The
District Court sustained the Government's objection based on
Oficer Heinz's prelimnary hearing testinony that he did not
know about the conplaint, as well as evidence that appell ant
was still inside the hospital when Oficer Heinz found the gun
and evidence that O ficer Heinz did not know to whomthe
gun or the coat bel onged when he found them Defense
counsel did not seek permission to explore the relationship
bet ween Detective Voysest and O ficer Heinz to establish a
foundati on for asking Detective Voysest about Sesay's previ-
ous conpl ai nt agai nst Hei nz.

Subsequently, before the pretrial conference, the Govern-
ment filed a "Mdtion to Exclude Evidence of Defendant's
Conpl ai nt Against Oficer." The Government argued that
t he evidence was irrel evant because, at the tinme when Oficer
Hei nz di scovered the gun, he was unaware that the person
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who had been in the back seat of the Chevy Tahoe was Sesay.
At the pretrial conference on May 4, 2000, defense counsel
argued that the defense still had not received di scovery
regardi ng the conpl aint against O ficer Heinz, and proffered
that the defense had a w tness who could show that Oficer
Heinz was |ying when he testified at the prelimnary hearing
that he did not know that a conplaint had been fil ed agai nst
him The Government responded that the conplaint was not
formal or witten but was sinply appellant's oral conpl aint
made at the tinme of his arrest, which the police departnent
was i nvestigating.

The District Court addressed the Government's "Mdtion to
Excl ude Evi dence of Defendant's Conpl ai nt Agai nst Oficer”
at the pretrial conference. The court first stated that "there
is absolutely not a shred of evidence anywhere that Oficer
H ei nz] knew that M. Sesay was the person with whomthe
coat was associ ated and consequently with whomthe gun was
associ ated when he arrived on the scene...." 5/4/00 Tr. 47.
However, the District Court recognized that a broader issue
of Officer Heinz's credibility had been raised. The District
Court therefore left open the possibility of the defense revisit-
i ng Sesay's conpl aint against Oficer Heinz at sone "appro-
priate juncture"” during trial:

So what the defense will be entitled to do is, at the
appropriate juncture, to ask the question or to raise
t he point about M. Sesay having | odged a conpl ai nt
against Oficer Heinz], and in that regard whether
or not Oficer Heinz] spoke truthfully, if it can be
shown that he has said one thing in one instance and
anot her thing in another instance, and also wth
regard to how it may have colored, if at all, the
testinmony that he's offered in connection with the
facts of this case.

5/ 4/ 00 Tr. 48-49.

During the pretrial conference, defense counsel also briefly
mentioned that, in addition to cross-examning Oficer Heinz
regarding his potential bias based on the conplaint, he would
like to inquire of the "other officers" about their know edge of
Oficer Heinz's prior contact with appellant. Defense counsel
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did not name those "other officers"” or provide any basis for

his assertion "that the actions of the officers assisting Oficer
H einz] at the time of M. Sesay's arrest, may in fact have

been al so i npacted upon by the bias of Oficer Heinz]."

5/4/00 Tr. 38. The District Court denied this request, be-
cause "[t]here [was] nothing to suggest that anyone else's

t hi nki ng has been influenced by the conflict characterized as
exi sting between Detective H einz] and M. Sesay and any

other officers.”™ 5/4/00 Tr. 49. Following this ruling, defense
counsel did not ask perm ssion to voir dire the "other offi-
cers" outside the jury's presence in order to establish a
foundati on for his proposed inquiry.

On May 15, 2000, a jury trial commenced. At trial, the
Governnent indicated that O ficer Heinz would not be called
as a witness. Defense counsel asked that he be nmade avail -
abl e for questioning by the defense. The CGovernnent object-
ed, arguing that Oficer Heinz could not be called by the
defense as a witness solely to be inpeached. The trial judge
rul ed that the defense could not call Oficer Heinz solely to
i npeach him but stated that the defense could call Oficer
Heinz after making a proffer of his testinony. The prosecu-
tion subsequently filed a nmenorandum arguing nore fully
that the only direct evidence to be offered by Oficer Heinz
woul d be adverse to the defendant and cunul ative of other
testinmony, and that appellant should not be permitted to use
i npeachnent evi dence concerning the conplaint as a subter-
fuge to get otherw se inadm ssible evidence before the jury.
The trial judge then indicated that his ruling had been nade,
and noted that both parties had received a transcript of the
original ruling. At the start of the defense case, as the
exam nation of Oficer Heinz began, the District Court "re-

m nd[ ed] everyone of the limtations that | have placed on
inquiries to be made during the continuation of this trial

strict limtations.” 5/17/00 Tr. 50. The defense's questioning
of Officer Heinz was then relatively limted and it did not
cover Sesay's civilian conplaint against Heinz.

On May 18, 2000, after the close of the evidence, the
District Court granted a notion for judgnment of acquittal on
count three (possession of a firearmduring a drug trafficking
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of fense). On May 22, 2000, the jury returned guilty verdicts
on the two remaining counts of possession with intent to

di stribute crack cocai ne and possession of a firearmby a
convicted felon. On Septenber 21, 2000, the trial judge
sentenced appellant to 63 nonths' inprisonment on each

count, to be served concurrently, a $1,000 fine, a $200 speci al
assessnent, and three years of supervised release. No tinmely
noti ce of appeal was filed. However, on August 2, 2001, the
District Court granted appellant's notion to reissue the judg-
ment, and the judgnent was rei ssued and entered on August

7, 2001. A tinely notice of appeal was thereafter filed on
August 15, 2001

I1. Analysis
A Evi dence of the Conpl ai nt

Appel l ant first argues that the District Court erred in
depriving himof his rights to confront witnesses and to
present a defense when it excluded evidence that he had a
pre-existing civilian conplaint against Heinz. He argues that
t he defense shoul d have been permitted to cross-exam ne the
police wi tnesses concerning their know edge of appellant's
conpl ai nt agai nst Oficer Heinz, and that the defense shoul d
have been allowed to introduce the conplaint as substantive
evi dence of O ficer Heinz's notive to plant contraband in the
coat. Appellant's argunments have sone nmerit. The objec-
tions ultimately fail, however, because appell ant has not
shown that the District Court's evidentiary exclusions result-
ed in "plain error."

1. Exam nation of the O her Oficers

VWhen the District Court issued its pretrial rulings, they
had a legitimte basis. There was no indication during any of
the pretrial proceedings that any of the other testifying
officers worked closely with Oficer Heinz. Therefore, there
was no proper foundation for the line of inquiry that defense
counsel sought to pursue. However, during trial it becane
apparent that the police w tnesses who testified agai nst appel -
lant all worked on the sanme shift with Oficer Heinz in the
Third District. Oficer Taggart, for exanple, testified that he
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had been working with Officer Heinz on the mdnight shift for
three or four years. 5/16/00 Tr. 78. O ficer Heinz testified
that he spoke with O ficers Larsen and Johnson "every

night." 5/17/00 Tr. 55. This evidence indicated a close

rel ati onship between Oficer Heinz and the testifying officers.
Once this becane clear, there was good reason to all ow

def ense counsel to question the wi tnesses about their know -
edge of appellant's conplaint against Oficer Heinz.

However, the defense did not renew its request to question

the officers to determ ne whether, in light of the evidence
i ndicating a close relationship between Heinz and the ot her
officers, the District Court still neant to prevent defense
counsel from questioning these other officers about their
relationship with Oficer Heinz and their know edge of the
civilian conplaint that Sesay had fil ed against O ficer Heinz.
Thus, any error resulting fromthe exclusion of the evidence
must be reviewed under the "plain error"” standard. See Fed.
R Cim P. 52(b). See also United States v. Arrington, 2002
U S App. LEXIS 22993, at *18 (D.C. Cr. Nov. 5, 2002)
("Because [the defendant] did not object to the court's in-
struction at trial, we reviewthis conplaint solely to determ ne
whet her the district court conmtted plain error."); Inre
Seal ed Case, 283 F.3d 349, 352 (D.C. Gr. 2002) ("If the
defendant allows an alleged error to pass w thout objection

he then assunes the burden of neeting the nore exacting
plain error requirement of Rule 52(b)....").

The Suprene Court has articulated the plain error require-
ments of Rule 52(b), as follows:

There nust be an "error"” that is "plain" and that
"affect[s] substantial rights.” Mreover, Rule 52(b)
| eaves the decision to correct the forfeited error

wi thin the sound discretion of the court of appeals,
and the court should not exercise that discretion

unl ess the error "seriously affect[s] the fairness,
integrity or public reputation of judicial proceed-

i ngs."

A ano, 507 U.S. at 732 (quoting United States v. Young, 470
US 1, 15 (1985)); see also Johnson v. United States, 520 U.S.
461, 466-67 (1997) ("[B]efore an appellate court can correct an



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-3100  Document #721899 Filed: 12/24/2002  Page 10 of 15

error not raised at trial, there nust be (1) error, (2) that is
plain, and (3) that affects substantial rights.") (internal quota-
tions omtted). dano further explained that, for the plain

error standard to affect substantial rights,

the error nmust have been prejudicial: It nust have
affected the outcome of the district court proceed-
ings.... \Wen the defendant has nade a tinely

objection to an error and Rule 52(a) applies, a court
of appeals normally engages in a specific anal ysis of
the district court record - a so-called "harm ess
error” inquiry - to determ ne whether the error was
prejudicial. Rule 52(b) normally requires the sane
kind of inquiry, with one inportant difference: It is
t he defendant rather than the Governnment who

bears the burden of persuasion with respect to prej-
udice. In nost cases, a court of appeals cannot
correct the forfeited error unless the defendant
shows that the error was prejudicial

d ano, 507 U. S. at 734.

On the record in this case, we cannot find "prejudice," nor
can we find that the alleged errors "seriously affect the
fairness, integrity or public reputation of judicial proceed-
ings." W sinply cannot say that the alleged error "affected
the outcone of the district court proceedings.” d ano, 507
U S. at 734. Therefore, defendant has not carried the burden
of persuasi on necessary to prevail under Rule 52(b).

Furthernore, lest there be any confusion on this point,
def ense counsel was not entirely forecl osed from advanci ng
appel l ant' s defense. For exanple, counsel could have asked
the officers about the timng of events at the hospital, includ-
ing when they first canme to learn that the coat in the car
bel onged to appellant. This would have nmade cl ear whet her
the officers had reason to know that the coat bel onged to
Sesay before they searched it, and possibly supported appel -
lant's view that the officers had tine and know edge sufficient
to plant the gun so as to inplicate Sesay. Counsel also could
have sought perm ssion to conduct voir dire of the police
W t nesses outside the jury's presence, after O ficer Taggart
testified that he had worked on the mdnight shift with
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Oficer Heinz for three or four years, or after it becane
apparent that the Government was not going to call Oficer
Heinz as a witness. W have no way of know ng whet her

def ense counsel made strategic decisions not to pursue these
lines of inquiry or mstakenly assunmed that he coul d not

renew his request to examne the officers in light of the newy
uncovered facts about Heinz's relationship with the other
officers. In any event, there is no plain error

2. Substantive Evidence

There may al so have been error, albeit not "plain error,™
resulting fromthe exclusion of appellant's civilian conpl aint
agai nst Heinz as substantive evidence of bias. There were
grounds for admtting the evidence of the conplaint substan-
tively, for it suggested aninosity between appellant and
Oficer Heinz. This aninosity, in turn, mght have given
credence to appellant's claimthat the police planted the gun
and drugs to inplicate him However, when the District
Court ruled that the defense could not call Oficer Heinz
merely to inmpeach him appellant never asked to use Oficer
Heinz to introduce the conplaint as substantive evidence of
bias. Appellant clains that "[i]t was clear to all concerned
bel ow that this was one of the purposes for which defense
counsel wanted to use the conplaint,” Appellant's Reply Br
at 9, but the record does not support this assertion. Thus, we

al so review the exclusion of the conplaint only for plain error

See Fed. R Crim P. 52(b). It is true that the civilian
conpl ai nt raises a question of bias, but, follow ng the stan-
dard enunciated in 4 ano, we cannot find that defendant has
satisfied his burden of proving that the alleged error affected
the outcone of the trial. Therefore, appellant has not satis-
fied his burden of persuasion.

B. Pol i ce Report Statenents

Appel l ant al so argues that the District Court abused its
di scretion in excluding as hearsay a statement froma police
report that witnesses at the scene of the shooting saw the
victim not appellant, with the gun. The District Court
properly excluded this evidence as hearsay.

Page 11 of 15
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At the pretrial conference, defense counsel conpl ained that
t he Governnment had not provided Brady information that had
been requested regarding the identity of w tnesses who had
observed sonmeone other than appellant with a gun. See
Brady v. Maryland, 373 U S. 83 (1963). The request had
been nade on the basis of a police report that had been
provi ded through discovery, which indicated that w tnesses at
the scene of the shooting had observed the gunshot victim
hol ding a gun during or immediately foll owi ng the shooti ng.
The Government's counsel replied that, after speaking to each
i ndi vidual officer and all of the detectives, review ng the
paperwor k, and speaking with Governnment w tnesses, it ap-
peared that the statenent had been only a runor: No
wi tness had actually nade this claim The defense counsel
poi nted out that the PD 163 witten by Oficer Heinz identi-
fied Defendant 1 as appellant and Defendant 2 as Coates, and
that it stated that "witnesses at the scene of the shooting
observed Def #2 with a gun in his hand during and/or just
after the shooting." The CGovernnent replied that it believed
that O ficer Heinz had sinply gotten his nunbers m xed up.
The District Court denied the defense's request.

At trial, defense counsel attenpted to direct Oficer Heinz's
attention to the back of the PD 163, where it was witten that
"Def #2" had been observed with the gun. The Gover nment
objected on the grounds that this i ssue was covered by the
District Court's pretrial ruling. Wen defense counsel
brought up O ficer Heinz's prelimnary hearing testinony
that he had received information from Detective Voysest that
there was a witness to Coates possessing the firearm the
CGovernment objected that the information was doubl e hear-
say and, again, that the informati on had been determ ned to
be incorrect. The defense counsel replied that he was offer-
ing the statement not to prove its truth, but

based upon the fact that this was the state of the
investigation at the tine of the precipitation of this
docunent. This was the information upon which the
Metropolitan Police Departnent acted, simlar to the
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Governnment's representations earlier on with re-
spect to the radio run and why individuals go to a
certain scene

5/17/00 Tr. 60. The District Court sustained the Govern-
ment's objection, and the defense did not call Detective
Voysest .

Appel | ant now chal | enges these evidentiary rulings. W
review the District Court's evidentiary rulings for abuse of
di scretion, United States v. Warren, 42 F.3d 647, 655 (D.C
Cr. 1994), and conclude that the District Court did not abuse
its discretion in this case.

The Federal Rules of Evidence provide that "'[h]earsay' is
a statenent, other than one nade by the declarant while
testifying at the trial or hearing, offered in evidence to prove
the truth of the matter asserted.” Fed. R Evid. 801(c).
Hearsay is generally inadm ssible as evidence. Fed. R Evid.
802. However, "[a]n out-of court statement that is offered to
show its effect on the hearer's state of mnd is not hearsay
under Rule 801(c)." United States v. Thonpson, 279 F.3d
1043, 1047 (D.C. Cir. 2002); see also United States v. Wight,
783 F.2d 1091, 1098 (D.C. Cir. 1986).

Appel | ant contends that the witness statenents were not
hear say because they were offered to show the effect on the
hearer's state of mnd. He argues that

it was not the witnesses' statenents that were rele-
vant al one, but the disavowal of the statenents that
made themrel evant by showing that, in the face of
contrary information they had originally considered
reliabl e enough to act upon, the police took action
harnful to appellant by di savowi ng the statenents
i ncul pating the co-defendant and di sm ssing the case
agai nst him

Appellant's Reply Br. at 14.

W rejected a simlar claimin United States v. Evans, 216
F.3d 80 (D.C. Gr. 2000), cert. denied, 531 U S. 971 (2000).
There, the trial court had pernmitted the Government to
i ntroduce the testinony of an FBlI agent that the FBlI "'had
received ... information that [the defendant] was involved in
drug trafficking."" 1d. at 85 (quoting agent's testinony;

ellipsis in original). This information had cone froma gov-
ernnent informant who was not a wi tness and woul d not be
avai | abl e for cross-exam nation. The Government argued

that the statenent was not hearsay because it was not offered
for its truth, but rather to establish why the FBI "did what
they did." 1d. The court rejected this contention

But if [the agent's] testinony about the FBI's "infor-
mation" did not go to the truth of that assertion, to
what did it go? The trial prosecutor said he offered
the testinony to establish "why they did what they
did with George Rose."” For testinony to be adm s-
sible for any purpose, however, it nust be rel evant.
See Fed. R Evid. 402. And to be relevant, it nust
have a "tendency to nake the existence of [a] fact
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that is of consequence to the determ nation of the
action nore probable or |ess probable than it would
be without the evidence." Fed. R Evid. 401. How
was "why they did what they did with George Rose"
related to such a fact of consequence?

Id. at 85. The court concl uded that

the admi ssion of [the agent's] testinony was error
under the Federal Rules of Evidence: under Rules
801 and 802 because the jury was effectively told
that the testinony could be used for its truth, and
under Rul e 403 because the probative val ue of the
only rel evant nonhearsay purpose--general back-
ground--was substantially outwei ghed by the dan-
ger of unfair prejudice.

Id. at 89. Likewise, inthis case, the statenent in the PD 163
that "wi tnesses at the scene of the shooting observed Def #2

with a gun in his hand during and/or just after the shooting"

is not relevant for anything other than its truth. And if it has
any rel evance as "background,"” the probative val ue was sub-
stantially outwei ghed by the danger of prejudice.

Appel | ant argues that the statenment at issue here was
offered to show the state of mnd of the officers when they
arrested Fow er, Coates, and appellant. The "state of m nd"
to which appellant refers is "that the police understood there
to be witnesses who saw the victimw th the gun i mediately

after the shooting." Appellant's Br. at 32. However, this
"state of mind," if not based on the truth of the statenent, is
not relevant to a fact of consequence in the trial. The only
real issue at trial was who possessed the gun and drugs. The
statenment in the PD 163 was only relevant to this issue if it
was accurate. If, as the Governnent asserted, the statenent
reflected a mistaken runor, then it would not have assisted
the jury in determ ning who possessed the gun and drugs.

To accept appellant's "state of mind" argunent would be to
permt a | oophole in the hearsay rule | arge enough to swall ow
the rule itself. See Evans, 216 F.3d at 86 ("If we were to
accept the governnent's rationale here, then explaining why
government agents 'did what they did through reference to
statenments of absent informants woul d be acceptable in al-
nost any case involving an undercover operation, and in

many others as well.").

Appel | ant al so argues that the statement "was critical to
the defense to persuade the jury that the police had |lied and
mani pul ated the evidence in a manner designed to strengthen
t he case against appellant.” Appellant's Br. at 32. This
argunent clearly relies on the truth of the statement. |If the
statenment was not offered for its truth, it would not "per-
suade the jury that the police had Iied and mani pul ated the
evi dence. "

I1'l. Conclusion

The judgment of the District Court is hereby affirnmed.
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