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John L. Sneltzer, Attorney, United States Departnent of
Justice, argued the cause for the appellees. Robert H Gak-
ley, Attorney, United States Departnent of Justice, was on
brief.

Before: Sentelle, Henderson and Randol ph, G rcuit
Judges.

pinion for the court filed by Crcuit Judge Henderson.

Karen LeCraft Henderson, Circuit Judge: Chem cal
Wast e Managenent, Inc. (CWJ) appeals the district court's
May 2, 2001 opinion and order (dated nunc pro tunc to March
26, 2001) denying its request for reinbursenent fromthe
United States for costs incurred in cleaning up portions of a
pol l uted ravine (Basket Creek Site or Site) in Douglasville,
Ceorgia. See Chem Nucl ear Sys., Inc. v. Bush, 139 F. Supp.
2d 30 (D.D.C. 2001) (CNsl); Joint Appendix (JA) 363-78.
Pursuant to the Conprehensive Environmental Response,
Conpensation, and Liability Act (CERCLA), 42 U S.C
ss 9601 et seq., the Environmental Protection Agency (EPA
or governnent) in 1991 had ordered CAM and others to
cl ean up the Basket Creek Site, into which O (through
other parties) had dunped at |east 80 drunms of hazardous
chem cal waste. Having expended nearly $8 million in clean-
up costs, COW sought reinbursenment for renoving a certain
anmount of waste for which, it alleges, it was not responsible.
CWM argued in the district court that (1) it was not required
to exhaust before the EPA--and therefore could present to
the court--its claimthat the waste fromthe 80 druns was
"geographically divisible" fromthe rest of the waste such that
it was entitled to a partial reinbursenment for costs not
associated with the 80 drums; (2) it had proven its geographic
divisibility theory by a preponderance of the evidence, as
requi red by CERCLA and the Restatenent (Second) of
Torts; and (3) the government had not carried its ensuing
burden--placed upon it by the district court in a Decenber
23, 1999 ruling--of producing evidence linking to the Site any
further waste from CW beyond the 80 druns. Declining to
deci de whether it (via a different district judge) had erred in
pl aci ng that burden on the governnent, see CNSI, 139 F.
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Supp. 2d at 31, 39 n.17, the district court held that the
governnment had "in fact sustained [the] burden" in any event,

id. at 31, and entered judgnent in its favor. W affirmthe
court's decision but on a slightly different ground. W hold
that the burden of proving that only 80 CAM barrels were

dunped at the Site was always CAM s to bear and that it

has not proven, by a preponderance of the evidence on the

record before us, that it is not liable for any additional waste
at the Site.

During the 1970s CMWM col |l ected and stored |iquid chem cal
waste materials in 55-gallon drunms at its Barnwell, South
Carolina facility. In July 1973 CW hired Continental Trad-

i ng Conpany (Continental) to renove hundreds of the 55-

gallon drums fromBarnwell. Based on its know edge of each
of the chenmicals to be renoved, CWM reconmmended to
Continental that it sell, reprocess for sale, incinerate or

solidify and bury the drunms to be renoved. See JA 33, 54-55
(CWM inventory as of May 10, 1973, listing chem cals, num
ber of druns containing each chem cal and reconmended

nmet hods of druns' disposal).1l Continental subsequently ar-
ranged wi th Young Refining Corporation (Young)--owned

and operated by Dr. C B.F. Young (Dr. Young)--to store
CWM's druns at Young's Dougl asville, CGeorgia facility until
Continental could arrange for the waste to be sold, repro-
cessed for sale, incinerated or buried. Between July 1973

1 OW may or may not have recommended to Continental that it
solidify and bury only about 153 to 182 druns of the chem cal s.
CWM states inits brief that it "recommended that only about
10, 000 gal l ons of [chemicals] be solidified and disposed of in a
[andfill™ and that "that amount would fill about 182 55-gallon
drunms.” Br. of Appellant at 7 (citing Trial Ex. 4). Al ong the sane
line, CWMs inventory of May 10, 1973 indicates that Henry
Schultz, an enployee at the Barnwel| facility, recomended to
CWM that 153 drunms of waste be solidified and buried. See JA 33,
54-55. The record, however, is silent on whether Schultz's recom
mendat i on was ever passed on to Continental.
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and February 1974 Continental transported fromBarnwell to
Dougl asvill e approxi mately 1,649 druns of chem cal waste.

Al t hough Young i nci nerated sone unknown portion of the
waste in the 1,649 barrels at the Douglasville facility, nuch of
it could not be burned because it |acked sufficient BTU val ue
or contained water. Moreover, the waste enmitted a noxi ous
odor when burned and, as a result, the Georgia Environnen-
tal Protection Division (EPD) objected to its incineration.
Thereafter, Young halted incineration. According to the
parties' stipulations, "Continental's and Young's records indi-
cate that on or about Septenber 26, 1974, Continental ad-
vanced Young $10,000 to nove druns" containi ng waste that
could not be incinerated or reprocessed "at a rate of $12 per
drumto Young's Borden Springs, Al abama facility." JA 35.

Dr. Young's deposition testinony indicated, however, that few
if any of the drunms (833 or so, if the arithnetic holds) nade it
to Borden Springs. |In early March 1976 Dr. Young arranged

with one Bartlett Hulsey to transfer chem cal waste fromthe
Dougl asville facility to what Hul sey clained was a "licensed"

di sposal site. According to Dr. Young's testinony, Hulsey
stated that he would be willing and able to di spose of C\WM s
drunms, all or nost of which apparently remained at Young's
facility:

Q [Y]ou reached an agreenent on a specific figure?

A Yes.

Q And how many drunms was he going to di spose of for
you?

A 1 don't renenber a specific nunber. He said, "I

can di spose of those drunms for you." W had themoff to
t hensel ves sitting on the ground in the back of the
plant....

Q How many drums were there?
A: \Where? At our plant?
Q Yes, there at the plant that you had gotten from

[CWM and Continental that M. Hul sey was going to
nove for you?

A 1 would say that |I've accounted for as nmany as, oh,
1200, 1400 druns, and maybe as hi gh as maybe 1800
druns.

Q And was it your understanding that M. Hul sey was
goi ng to dispose of all of those druns?

A: To the best of ny know edge, that was the agree-
ment. He said, | can take care of these druns for you.
And we made a deal .

JA 244 (quoted in CNSI, 139 F. Supp. 2d at 40).
The Basket Creek Site--a ravine | ocated al ong Basket

Creek Road in Douglas County, Ceorgia--was owned in the
1970s by Lee \Vall ace, who operated it as an unlicensed
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landfill, permtting various entities on numerous occasions to
dunp waste materials into the ravine. The ravine itself is
aligned in a north-south direction and sl opes downward t o-
ward the south. As it deepens toward the south, the ravine

wi dens; in the 1970s the south end of the ravine term nated
at a damof tires and soil.

On March 17, 1976 two tractor-trailer rigs owned by Hul -
sey transported approximately 160 druns (about 80 in each
trailer) the twenty mles from Young's Douglasville facility to
the Basket Creek Site. At approximately 9:45 p. m Dougl as
Dani el | --the Dougl as County Supervisor of Environnenta
Health--arrived at the Site in response to a nearby resident's
conplaint. There Daniell saw Hul sey's two rigs--one of
whi ch was al ready enpty--along with four nen, including
Hul sey. In addition, Daniell observed approxi mately 80
drunms in the ravine, some of which had broken open and
ot hers of which were being crushed and covered by a bull doz-
er. Daniell told the nen at the Site not to dunp the
remai ning druns and to wait there until he returned with the
sheriff. \Wen Daniell returned, the enpty tractor-trailer and
the second tractor were gone; the second trailer, still contain-
i ng approxi mately 80 drums, remained at the Site. On March
18 Georgia EPD officials inspected the Site and confirned
that approximately 80 partially covered druns were in the
bottom of the ravine. On March 21 Jack Hunnicutt of the
Al abama Department of Health reported to the Georgia
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officials that Young's Borden Springs facility contai ned ap-
proxi mately 1,000 drunms. By October 1976 the Site was

closed and all of the druns and tires at the Site had been
covered with dirt to prevent future dunping. For a nunber

of years following the Site's closure, Daniell inspected the
Site periodically and never detected any additional disposal of
55-gal | on drunms.

In 1990 the EPA began investigating the Basket Creek Site
in order to determ ne whether an environnental response
under CERCLA was necessary. On April 11, 1991 it issued
an adm ni strative order pursuant to CERCLA section 106(a),
42 U . S.C. s 9606(a), stating that it had determ ned "condi -
tions at the Site may present an i mrnent and substanti al
endangernment to the public health or welfare, or the environ-
ment due to the release or threat of release of hazardous
substances.” JA 40. The order naned CAWM Conti nental
Young and Hul sey as respondents and directed themto, inter
alia, "excavate overlying soils and renove buried druns,
sanpl e and anal yze drum contents, arrange for the proper
di sposal of drum contents, sanple soils in the drum buri al
area, properly treat and/or dispose of any contam nated soil
and restore the Site to its original condition.” 1d. Continen-
tal, Young and Hul sey all denied liability and failed or refused
to assist in performi ng the cl eanup the EPA had nandat ed.
CWM denied liability as well but notified the EPA that it
woul d cooperate by perform ng "reasonabl e renoval actions
at the Site." JA 41.

Utimately, CAMrenediated the entire Site, incurring
expenses of $7,660,315. Pursuant to CERCLA section
106(b)(2) (A),2 CWM petitioned the EPA for reinbursenent in
t he amobunt of $2,557,989--cleanup costs it asserted were not
associated with the 80 drunms. See CNSI, 139 F. Supp. 2d at

Page 6 of 12

2 Section 106(b)(2)(A) provides that a party that has conplied

with an adm nistrative order to clean up hazardous waste may

"petition the President for reinbursenment fromthe [ Superfund] for

t he reasonabl e costs of such action, plus interest.” 42 U S.C

s 9606(b)(2)(A). The EPA serves as the authorized del egate of the

President in CERCLA matters. See Exec. Order No. 12, 580.
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34. On April 29, 1996 the EPA s Environnental Appeals

Board (EAB) rejected CWM s petition for reinbursenent,
concluding that CWMwas jointly and severally liable for the
entire environnental harmto the Site and, consequently, for
the entire cleanup cost. Still seeking rei nbursenment, CWM
timely filed an action in the district court pursuant to CERC
LA section 106(b)(2)(B).3

On January 9, 1998 the district judge to whom CW s case
was initially assigned4 appointed a special master pursuant to
28 U.S.C. s 636(b)(2). In his report of Septenber 2, 1999 the
speci al master concluded that CW had failed to exhaust its
adm ni strative renedies by neglecting to advance its geo-
graphic divisibility argunent before the EAB and that, ac-
cordingly, it was precluded fromraising the argunent in
district court. |In an effort to assist the trial court further
however, the special master proceeded to address the nerits
of CWM s geographic divisibility claim i.e., its theory that it
could not be responsible for cleaning up areas north of where
the 80 barrels cane to rest because "the contents of the
drunms could not have migrated into [those] 'uphill' portion[s]
of the ravine." JA 279 (special master's first report). VWhile
t he special master found that CWM had established that the
harm fromthe 80 druns was geographically divisible from
t he harm caused by ot her sources, he nonethel ess recom
mended entry of judgnent in favor of the government. "Cru-
cial to [CW s] successfully proving that it is entitled to
rei mbursenment,"” the special naster pointed out, "is the pre-
cise location of all [CAM waste at the Site.” JA 302
(enphasi s added). CWM s geographic divisibility claimulti-
mately failed, he held, because CWM was unable to "prove by

3 Section 106(b)(2)(B) provides that "[i]f the President refuses to
grant all or part of a petition made under this paragraph, the
petitioner may within 30 days of receipt of such refusal file an
action against the President in the appropriate United States
district court seeking reinbursement fromthe [Superfund]." 42
U S C s 9606(b)(2)(B).

4 The original judge retired in 2000 and the case was reassi gned.
See CNSI, 139 F. Supp. 2d at 34 n.9.
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CWM, through Continental, to Young, did not find its way
nto the Site." 1d. (enphasis added).

a preponderance of the evidence that other waste delivered by
[
i

On Decenber 23, 1999 the district court issued a nmenoran-
dum opinion (1) rejecting the special naster's reconmenda-
tion that the case be dismissed for failure to exhaust adm nis-
trative renmedies; (2) holding that "[t]o the extent [ CW has]
proved the "harml it caused is geographically divisible from
the remai ni ng contam nation of the Site, [the] EPA nust
submt proof that [CAM contributed to other harmat the
Site before the burden shifts to [CWM to prove that it is not
liable for those other harns,” JA 340 (enphasis added); and
(3) remanding the case to the special master "for further
findings on [CWM s] claimfor reinbursenment,” JA 341. On
remand, the special master concluded in a Septenber 18, 2000
report that the government did not satisfy the specially
i nposed burden of |inking CW "to the harm beyond the 80
drum area of the Site so as to shift the ... burden of proof
back to [CWM." JA 343

And so the parties returned to the district court, this tinme
before the judge to whomthe case had been reassigned on
February 28, 2000. See JA 6; supra note 4. The district
court rejected the special master's Septenber 18, 2000 con-
clusion, see CNSI, 139 F. Supp. 2d at 39-40, finding that "the
evi dence rai ses a reasonable inference that [CWM caused
harm at the Site beyond the 80 drunms, thereby shifting the
burden back to [CWM to disprove this inference,"” id. at 39
(enphasi s added). Because CWM was unable to neet the
burden, see id., the court held that the governnent was
entitled to judgnment. 1In so holding, the district court noted
that it did not need to address whether CAWM was required to
exhaust admi nistrative renedies as to its geographic divisibil-
ity claim See id. at 39 n.17. Mre inportantly, as we have
mentioned, the court declined to "revisit the correctness of
[the original judge's] ruling[ ] that ... the governnent has
t he burden to produce evidence linking [CW] to waste
beyond the 80 drunms at the Site,"” id., because it found that
burden satisfied.
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On appeal CWM nmakes the same three contentions it nade
in district court, nanmely (1) that it was not required to
exhaust before the EPA--and therefore could present to the
courts--its claimthat the waste fromthe 80 druns was
geographically divisible fromthe rest of the waste at the Site;
(2) that it proved geographic divisibility by a preponderance
of the evidence; and (3) that the governnent did not carry its
subsequent burden--placed upon it by the original district
judge--of linking to CW waste beyond the 80 druns.
Assumi ng w t hout deciding that CAM was not required to
exhaust its geographic divisibility claimbefore the EPA we
find that CAMM has not proven geographic divisibility in any
event.

CWM does not and cannot contend that it escapes liability
al together for any environmental harmto the Site; CMis
plainly Iiable, under CERCLA section 107(a), in its capacity
as a party "who by contract, agreenment, or otherw se ar-
ranged for disposal or treatnent, or arranged with a trans-
porter for transport for disposal or treatment, of hazardous
subst ances owned or possessed by such [party]." 42 U S.C
s 9607(a)(3). And CMWMis jointly and severally liable for the
entire harmto the Site, irrespective of the fact that other
parties may have contributed thereto, see ONeil v. Picillo,
883 F.2d 176, 179 (1st Cr. 1989) ("Congress intended for
those proven at |east partially cul pable to bear the cost of the
uncertainty"), unless it can affirmatively establish sone basis
for dividing the harm see United States v. Al can Al um num
Corp., 964 F.2d 252, 268 (3d Gr. 1992). Under section 433A
of the Restatenent (Second) of Torts--"[t]he universal start-
ing point for divisiblity of harm anal yses in CERCLA cases,"
United States v. Hercules, Inc., 247 F.3d 706, 717 (8th Gir.
2001) - - CWM can avoi d joint-and-several liability for the full
response cost of $7,660,315 if it denonstrates (a) that "there
are distinct harns” to the Site, for sone of which it is not
liable; or (b) that "there is a reasonable basis for determ ning
[its] contribution ... to a single harm" Restatenment (Sec-
ond) of Torts s 433A(1) (1965); see id. s 433A(2) ("Damages
for any ot her harm cannot be apportioned anong two or nore
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causes."); 42 U S.C. s 9606(b)(2)(C ("[T]o obtain reinburse-
ment, the petitioner shall establish by a preponderance of the
evidence that it is not liable for response costs....").

CWM does not mamintain that there were "distinct harns"”
to the Basket Creek Site. As the governnent points out, the
harm at issue was "the rel ease or threatened rel ease of
hazar dous substances into groundwater," Br. of Appellees at
36 (citing JA 128-29); that harmwas indivisible because
"there was no evidence that the [Site] contained distinct
pockets of waste that caused or could cause separate and
di stinct plunes of groundwater contamination." Id. at 37.
CWMresorts instead to section 433A(1)'s second prong,
arguing that there is a reasonable basis for determning its
contribution to the undivided harm Specifically, CAM

clains that those portions of the Site uphill of the druns
"coul d not have been contam nated by Hul sey's dunping" for
the sinple reason that "liquid runs downhill." Br. of Appel-

lant at 28. CWM might well be correct that uphill portions of
the Site were not contam nated by the 80 identified druns.

It does not necessarily follow, however, that CAM has proven
geographic divisibility.

Part and parcel of CWMs burden of proving that "there is
a reasonabl e basis for determning [its] contribution ... to
[the] single harm" Restatenment (Second) of Torts
s 433A(1)(b), is a showing that only 80 drunms were dunped
at the Site. As another circuit has held, the Restatenent

permts a polluter to escape joint-and-several liability for the
entire harmonly "if it can neet its burden of proving the
amount of the harmthat it caused. |If it is unable to do so, it

is liable for the full anmount of the harm" Bell Petrol eum
Servs., Inc. v. Sequa Corp., 3 F.3d 889, 896 (5th G r. 1993)
(citing Restatenent (Second) of Torts s 433B(2)) (enphasis
added). In other words, CAM can prove "the anmount of the
harmthat it caused" was |ess than $7, 660, 315 worth of

cl eanup costs only by denonstrating that it dunped no nore
than 80 barrels. Accordingly, although the district court
declined to "revisit the ... ruling[ ] that ... the government
has the burden to produce evidence linking [CW] to waste
beyond the 80 drunms at the Site," CNSI, 139 F. Supp. 2d at
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39 n. 17, we conclude that the ruling was in error. The speci al
master correctly held in his first report that the burden was
CW s to bear, see JA 302; it should not have been shifted to
t he governnent thereafter

VWhet her CW has carried its burden is a question of |aw
that we review de novo. See Bell, 3 F.3d at 896 ("The
guesti on whether the harm... is capable of apportionment
... Is a question of law " (citing Restatenent (Second) of
Torts s 434(1)(b))). On the record before us, see supra Part
I, we agree with the district court's conclusion that CW
"cannot prove by a preponderance of the evidence that [it isS]
not liable for any additional waste" beyond the 80 druns.
CNSI, 139 F. Supp. 2d at 39.

True, in attenpting to account for all of the 1,649 druns it
arranged to have Continental ship, CWMcites several facts
whi ch together bolster, at |east theoretically, a conclusion that
it dunped no nore than 80 drums: Continental's and Young's
records coul d support an inference that approxi mately 800 of
the 1,649 drunms were to be shipped to Young's Borden
Springs, Al abama facility; CW s May 10, 1973 inventory
could support an inference that CAMM recomended only 153
to 182 druns be solidified and buried in a landfill, see supra
note 1 and acconpanying text, and that the 153 to 182 druns
were the same drunms in Hulsey's two rigs on the night of
March 17 and were the only drunms to be dunped, see CNSI,
139 F. Supp. 2d at 32 (Hul sey "transported approxi mately
160 druns ... from Young Refining to the Basket Creek
Site" (enphasis added)); and, finally, the parties' stipulation
t hat Young incinerated at Douglasville some unknown portion
of CWM s waste could support an inference that it in fact
i ncinerated the approximately 700 drunms of waste renaining.

The foregoing chain of possible inferences, however, is
insufficient to satisfy CWM s burden of proof under the
Rest at enent and under CERCLA. CWM s theory of the
evi dence turns on one crucial but unproven assunption--
nanely, nmost or all of the drunms Hunnicutt counted on March
21, 1976 at the Borden Springs facility were CWMs. Wth-
out establishing this assunption as a fact, CWM cannot show
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(and we cannot conclude) that its druns ever nmade it to
Borden Springs, whatever Continental's or Young's records
m ght indicate. Mreover, CAMWM s theory crunbl es under

t he weight of even a few countervailing facts: Dr. Young's
deposition testinony suggests that all of CAM s druns were
to be dunped at the Basket Creek Site; the fact that the
same types of hazardous substances that cane from CAM s
drunms were found all over the Site, not only in the southern
(downhill) portion, suggests that CWM druns--beyond the
acknow edged 80--were dunped into northern portions of the
Site; and the fact that Young halted incineration when the
Ceorgi a EPD objected to the noxi ous funes from C\WM s

wast e suggests that Young may not have incinerated all 700
of the "unaccounted for" druns.

In short, while CM produces sone circunstantial evi-
dence to support its theory of geographic divisibility, it has
not managed the "very difficult proposition" of proving its
theory by a preponderance of the evidence.5 Hercules, 247
F.3d at 717; see Restatenent (Second) of Torts s 433A(2)
cm. i (noting difficulty of apportioning certain kinds of harm
and cautioning against "arbitrary apportionnent for its own
sake"). Accordingly, the district court's denial of CAWM s
request for reinbursenent is

Af firned.

5 Nor has CWM convinced us that relief is warranted based on
the alternative ground that the government's "delay in responding
to Hul sey's dunping denied CWM the ability to defend itself
agai nst [the] EPA s accusations"” and thereby denied it due process
of lawin violation of the Fifth Anmendnent to the United States
Constitution. Br. of Appellant at 39 (capitalization altered). As the
government points out, CWMs due process claim"is prenm sed on
the patently erroneous suggestion” that the EPA could have noti -
fied CWM of its potential CERCLA liability in March 1976, i.e.
bef ore CERCLA was even enacted. Br. of Appellees at 54. Fur-
thernore, only about one year el apsed between the EPA s 1990
i nvestigation into Douglasville residents' conplaints about drinking
water and its issuance of a cleanup order in April 1991; thus, CW
cannot even show governnental delay, much |ess delay so extended
that it inplicates due process.
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