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Bef ore: Edwards, Randol ph, and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: On sunmary judgnent, the dis-
trict court ruled in favor of Norwest Bank M nnesota Nati on-
al Association,1 holding that Norwest had overpaid insurance
prem uns to the Federal Deposit |nsurance Corporation and
awardi ng Norwest a refund of $2.8 million, with interest.

The over paynents resulted fromwhat the court viewed as the
FDIC s msinterpretation of the Federal Deposit |nsurance
Corporation I nprovenent Act of 1991. W hold that Nor-

west's conplaint was filed after the expiration of the statute
of imtations. W therefore vacate the order of the district
court and remand with instructions to dismss.

In 1989, in response to the savings-and-loan crisis, Con-
gress reformed the national system of deposit insurance,
creating two insurance funds under the control of the FDIC
t he Bank I nsurance Fund ("BIF"') to insure banks; and the
Savi ngs Associ ation Insurance Fund ("SAIF') to insure
savi ngs- and- | oan associ ations. The funds were to be sepa-
rately funded and adm nistered. Congress anticipated that
the BIF would be in stronger financial condition for sone
time and strictly limted the ability of an insured institution to
transfer deposits fromone fund to the other fund. An
exception was the Oakar Anendnent, nanmed after its spon-
sor, which allowed a nenber of one fund to acquire a
menber of the other fund. A SAIF nmenber, after being
acquired by a BIF menber, would continue to have its
acqui red deposits insured by the SAIF, while the acquirer's
deposits would remain insured by the BIF. The financial
institution paid the SAIF rate on part of its deposits and the
BIF rate on the remai nder of its deposits.

1 Plaintiff is now known as Wells Fargo Bank M nnesota Nationa
Associ ation. For the sake of consistency with the district court's
orders in this case, we will continue to refer to it as Norwest.
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To determine the portion of the deposits to be insured by
the SAIF, Congress required Oakar institutions to calculate
their adjusted attributable deposit anount ("AADA") by add-
ing three conponents. The first conponent was (and still is)
t he amount of deposits acquired fromthe SAIF bank. 12
US. C s 1815(d)(3)(Q(i). The second conponent was (and
still is) cumulative adjustnents nmade over tine using the
third conponent. 12 U. S.C. s 1815(d)(3)(Q(ii). The third
conponent, prior to the 1991 anendnents, was the anount
the first two conponents woul d have increased at a rate of
growm h equal to the greater of a 7% annual increase or the
actual annual rate of growth of deposits of the bank (excl ud-
i ng any deposits acquired by further acquisitions). 12 U S.C
s 1815(d)(3) (O (iii) (Supp. Il 1990).

On Decenber 19, 1991, Congress enacted the Federa
Deposit Insurance Corporation |Inprovenment Act, nodifying
the formula for calculating the AADA. Section 501(a) of the
Act elimnated the portion of the third conponent that pro-
vided for a mninum annual increase of 7% and instead
provi ded that the actual annual growth of deposits would be
used in all cases. Federal Deposit Insurance Corporation
| mprovenent Act of 1991, Pub. L. No. 102-242, 105 Stat.
2236, 2389 (codified at 12 U.S.C. s 1815(d)(3)(QO(iii)). Section
501(b) provided that the amendnent "shall apply with respect
to sem annual periods beginning after the date of the enact-
ment of this Act." 1d., 105 Stat. at 2391, see also 12 U S.C
s 1815 note. The dispute over the proper anount of the
i nsurance assessment stens fromthe parties' disagreenent
about the nmeaning of the effective date provision. The FDIC
bel i eves that the amendnent did not take effect for purposes
of cal culating Norwest's insurance prem uns until 1993.
Nor west contends that its actual 1991 growh rate should
have been applied to the cal cul ati on of prem uns beginning in
January 1992.

Nor west owed premuns to both the BIF and the SAIF as
aresult of its acquisition of First Mnnesota Savi ngs Bank
FSB, in Decenmber 1990. In January 1992, it filed the
appropriate FDIC formcal culating its AADA based on the
greater of 7% and its actual growh rate, which was -7%
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Applying the pre-1991 cal cul ati on net hod, Norwest cal cul at -
ed its AADA on the appropriate formsupplied by the FD C
based on the 7% growh rate, which resulted in an inflated
AADA, if Norwest is correct. There was no inmediate effect
on the total anount of insurance prem unms Norwest owed the
FDI C because at that tine the insurance rates for the BIF
and the SAIF were equal

In 1995, the FDIC reduced the BlIF assessnent rate. The
result was that if the FDIC had erroneously interpreted the
statute in 1992 to overstate Norwest's AADA, Norwest paid a
hi gher total premiumthan it should have in 1995 and | ater
years, because deposits that should have been assessed at the
preferential BIF rate were assessed at the higher SAIF rate.
The error, if any, was preserved by the second conmponent of
the formula, s 1815(d)(3)(CQ(ii), which carries forward an
increase in the AADA and does not allow an error in the
growmh rate in a given year to be corrected by further
changes in a bank's deposit anmounts in later years. In
addition, there were special assessnents based on the anount
of deposits assessed at the SAIF rate. Norwest overpaid
these amounts as well if it incorrectly calculated its AADA

Nor west di sputed the all eged overcharge in a letter to the
FDI C dated May 7, 1998, requesting a refund of the overpay-
ment of assessnents resulting fromthe artificially high
AADA. The FDIC s Division of Finance denied the request
on Septenber 17, 1998, as did the Assessnent Appeals Com
mttee on June 2, 1999. Norwest then filed suit against the
FDIC in the district court on June 1, 2000, nore than eight
years after the alleged m scal cul ation

The district court found Norwest's action tinmely. Applying
the six-year limtations period in 28 U S.C. s 2401(a), 2 the
court nmeasured fromthe date of the denial by the Assess-
ment Appeals Conmittee on June 2, 1999. Norwest Bank
M nnesota, N.A v. FDIC, No. 00-1250, slip op. at 6 (D.D.C

2 "Except as provided by the Contract D sputes Act of 1978,
every civil action commenced against the United States shall be
barred unless the conplaint is filed within six years after the right
of action accrues.” 28 U S.C. s 2401(a).
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Nov. 7, 2000). 1In the alternative, the court applied the five-

year period of 12 U S.C. s 1817(g),3 neasured fromthe tine

of the first alleged overpaynent in June 1995. Id.

Norwest and the FDI C agree that the proper statute of
l[imtations for refund clains is 12 U.S.C. s 1817(g), rather
than 28 U . S.C. s 2401(a). The six-year statute of limtations--
28 U.S.C. s 2401(a)--is a general, catchall provision for civil
actions against the United States. The five-year statute of
l[limtations--12 U.S.C. s 1817(g)--applies specifically to an
action for "the recovery of any anount paid to the [FDIC] in
excess of the anmount due to it," which precisely describes
Nor west' s conpl ai nt. Wen both specific and general provi-
sions cover the same subject, the specific provision will con-
trol, especially if applying the general provision would render
the specific provision superfluous, as it would here. See, e.g.
Crawford Fitting Co. v. J.T. G bbons, Inc., 482 U S. 437, 445
(1987).

Statutes of limtations commonly begin the running of the
period fromthe date the cause of action accrued. 3M Co. v.
Browner, 17 F.3d 1453, 1460 (D.C. Cr. 1994); Note, Devel op-
ments in the Law-Statutes of Limtations, 63 Harv. L. Rev.
1177, 1200 (1950). Section 1817(g) is no exception: the
triggering event is when "the right accrued for which the
claimis made."” If, as the FDIC urges, the right of action
accrued in January 1992, the five-year period had al ready run
when Norwest sent its letter to the FDIC in May 1998 and
when it filed its suit in June 2000.

"A claimnormal |y accrues when the factual and | ega
prerequisites for filing suit are in place." 3MCo., 17 F.3d at
1460; see Bay Area Laundry & Dry C eaning Pension Trust
Fund v. Ferbar Corp. of Cal., 522 U S. 192, 195 (1997);

3 "No action or proceeding shall be brought ... for the recovery
of any anount paid to the Corporation in excess of the anobunt due
to it, unless such action or proceeding shall have been brought
within five years after the right accrued for which the claimis
made...." 12 U.S.C s 1817(g).
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United States v. Lindsay, 346 U S. 568, 569 (1954); Rawings
v. Ray, 312 U S. 96, 98 (1941); Oppenheimyv. Canpbell, 571
F.2d 660, 662 (D.C. Gr. 1978). Section 1817(g) governs not
only the time for an "action" in court, but also the time for a
"proceeding.” W held in 3Mwith respect to another statute
of limtations that a "proceedi ng" included an adninistrative
proceeding. 3MCo., 17 F.3d at 1455-57. If we followed this
line, Norwest's claimaccrued when the |egal and factua
prerequi sites for an adm nistrative proceeding were in place.
In January 1992, when the alleged m scal cul ati on of Nor-
west's AADA occurred, Norwest could have requested a

refund fromthe agency or it could have brought suit in court,
alleging that the mscalculation resulted in an overpaynment to
the SAIF. In other words, the legal prerequisites for "an
action or proceeding"” were then in place. Norwest maintains
that at that tinme a lawsuit or a conplaint to the agency woul d
have booted it nothing. In January 1992 the assessnent

rates for the SAIF and the BIF were the sane. And so if
Norwest had prevailed in court or in the agency, the FD C
likely woul d have responded by billing it for the identica
anount as an underpaynent to the BIF.

One m ght say--the FDI C does--that even if Norwest
succeeded in 1992 and wound up with no net recovery, it stil
woul d have brought about a determ nation of the proper
construction of the 1991 statutory anmendnment and the FDI C
woul d have readjusted SAIF and Bl F accounts accordingly,
not only for Norwest but also for all the other institutions in a
simlar position. (The FDIC s Assessnent Appeals Commit-
tee estimated that 75 of the 800 Cakar institutions would be
directly affected.) That would have had a future financi al
i npact for the regulated institutions if and when BIF assess-
ment rates were |lowered, and it mght also have affected
when the BIF becanme fully funded. On the other hand, it is
doubtl ess true that Norwest had no immedi ate financial in-
centive to raise the issue in 1992. But the action or proceed-
i ng could have been brought then, and it has |ong been
settled that statutes of limtations begin running when the
wrong has been committed, even if at the time "no nore than
nom nal danages may be proved, and no nore recovered; but
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on the other hand, it is perfectly clear, that the proof of actua
damage may extend to facts that occur and grow out of the

injury, even up to the day of the verdict." WIcox v. Plum

ner, 29 U S (4 Pet.) 172, 182 (1830).4

Al t hough the analogy is not perfect, Norwest's conplaint is
like a claim"for restitution of noney paid through n stake."
John P. Dawson, M stake and Statutes of Limtation, 20

Mnn. L. Rev. 481, 495 (1936). In such cases, courts generally
regard the statutory period to begin to run when the paynent
is made. "Since the paynment of noney is ordinarily regarded

as final, the defendant-payee will probably change his position
in reliance upon a reasonable belief that the noney is proper-
ly his...." Note, 63 Harv. L. Rev. at 1214. That, according
to the FDIC, is what happened here.

One of the policies underlying statutes of limtations is
repose. 3M Co., 17 F.3d at 1457. Yet if Norwest's cause of
action accrued when BIF and SAI F assessnent rates di-
verged, and gave rise to a claimfor each overpaynent going
back five years fromthe date of filing the claim-which is
Norwest's position5--then the FDIC s books woul d never
close. In turn, the integrity and accuracy of the information
used to determ ne the aggregate assessnent bases, and

4 W\ have recogni zed, as have other courts, limted exceptions to
the general rule that the statute of limtations begins to run at the
time of the wong. |If the injuries are latent, as for exanple after

an exposure to toxic chemicals, the right to sue is deemed to accrue
when the wong manifests itself in injury to the plaintiff. W
adopted this "discovery rule"” in Connors v. Hallmark & Son Coa

Co., 935 F.2d 336, 342 (D.C. Gr. 1991). But here nothing prevented
Norwest fromlearning in 1992 that its AADA nay have been

overstated, thus resulting in an overpaynent to the SAIF. As we
stated in Connors, "if the injury is such that it should reasonably be
di scovered at the tinme it occurs, then the plaintiff should be charged
wi th discovery of the injury, and the limtations period should
commence, at that tinme." Id.

5 Norwest argues that each overpaynent creates a new cause of
action, and so long as a suit for a particular overpaynent is
commenced within five years after overpaynent, it is tinely. Br. of
Appel | ee at 28-29.

therefore the financial health of the insurance systens, would
be placed in doubt.

Suppose the BIF and SAIF rates renmai ned equal unti
2030, then diverged. |If Norwest's cause of action would not
accrue until then, a suit in 2034 would still be tinely. The
FDI C woul d be forced to reallocate retroactively the assess-
ment base by increasing the amount for the BIF and decreas-
ing that of the SAIF for each year of the period, and for each
institution affected.

The statutory structure--which provides for independence
of the two funds6--does not treat transfers fromone fund to
anot her as insignificant bookkeeping entries. An overpay-
ment to one fund, and the interest on the overpaynent in the
fund, result in greater reserves for that fund, which inure to
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the benefit of its nenber institutions. They pay less in

i nsurance assessments because | ess noney is required to

mai ntai n the designated reserve ratio (1.25%of the insured
deposits of that fund). 12 U S.C s 1817(b)(2)(A(iv). On the
ot her hand, the nmenbers of the fund that is paid too little
because of an error mght face a special assessnent or an

i ncreased insurance rate if the fund di ps bel ow t he desi gnhat ed
reserve ratio.

A systemthat allowed a revision many years or decades
after an error would cast doubt on all of the data. The FD C
could never be certain it was properly safeguarding the
financial health of the funds. Uncertainty mght result in
overly cautious projections (keeping extra reserves on hand
just in case) or other problens for the FDIC, and therefore
its regulated financial institutions and their custoners.

Further, an Oakar bank could hold onto the know edge t hat
its AADA had been inproperly enhanced, and choose to sue

Page 8 of 11

6 For exanple, 12 U.S.C. s 1821(a)(4)(A)(ii) provides that the

funds shall be "maintained separately and not conmngled.” The

FDIC is required to set the insurance rates such that the reserve

ratio of 1.25% (or a higher percentage as may be determned) is
mai nt ai ned for each fund to cover future failures of financial
tions insured by that fund. See 12 U S.C. s 1817(b)(2)(A) (i),

institu-

(iv).



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #01-5435 Document #718612 Filed: 12/10/2002

years later if the rates went in the direction that disadvan-
taged it (in this case, SAIF assessnent rates higher than
those of the BIF). |If the rates diverged in the other di-
rection (BIF higher than SAIF), it would be able to choose
not to sue and benefit fromthe previous error. The Qakar
bank would be in a no-lose situation, to the detrinment of the
Bl F menbers whose assessnments woul d be too high each

sem annual peri od.

As against this, Norwest will suffer "damage" indefinitely
into the future, so long as the SAIF assessnent rates remain
hi gher than BIF rates, and so long as it does not divest itself
of the former savings-and-loan institution it acquired. Each
paynment, by its lights, will be an overpaynent because the
error in 1992 will renmain enbedded in its adjusted attribut-
abl e deposit anobunt. One response, although perhaps not
entirely satisfactory, is that Norwest is in the sane position
as a person permanently disabled froman autonobile acci-
dent who fails to sue within the period of limtations. That
person too will suffer continuing injury that cannot be recom
pensed because the limtations period has run. Still, we
recogni ze that the result we reach nmay be seen as strict. But
we nust al so recogni ze the tine-honored standard that "lim -
tations and conditions upon which the Governnment consents
to be sued nust be strictly observed.” Soriano v. United
States, 352 U.S. 270, 276 (1957).

As we have nentioned, Norwest argues that since each
assessnment is a separate paynent, it may recover all pay-
ments made within the preceding five-year period, a position
that would effectively suspend the running of the limtations
period. In support, Norwest invokes Keefe Co. v. Anmericable
Int'l, Inc., 219 F.3d 669 (D.C. Cir. 2000) (per curianm. Keefe
decided a certified question of District of Colunbia law in the
context of a private dispute. It did not interpret a federa
statute of limtations. At issue were a series of installnent
paynments (equaling a percentage of subscriber revenues) due
as conpensation for prior assistance obtaining cable television
contracts for U S. mlitary bases. There was no single event
that resulted in all future danmages. See Keefe Co. v. Aneri-
cable Int'l, Inc., 755 A 2d 469, 476 (D.C. 2000). The District

Page 9 of 11
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of Col unbia Court of Appeals held that the |ocal statute of
l[imtations did not bar an action to recover installnent pay-
ments that accrued within the limtations period. See id. at
478 (answering the certified question); see also Bay Area
Laundry & Dry O eaning Pension Trust Fund, 522 U. S. at

195 ("[E] ach missed paynent creates a separate cause of
action with its own six-year limtations period."). |In contrast,
here the alleged mscalculation in 1992 of Norwest's AADA

was the cause of all of the future overpaynents. The D.C.
Court of Appeals, in deciding the certified question in Keefe,
recogni zed that the outcome m ght have been different if
there had been a dispute over the interpretation of the
contract that would "govern throughout the life of the con-

tract."” 1d. at 477 (quoting Air Transp. Ass'n of Am wv.
Lenkin, 711 F. Supp. 25, 27 (D.D.C. 1989), aff'd per curiam
on other grounds, 899 F.2d 1265 (D.C. Gr. 1990)). In Len-

kin, the district court, interpreting District of Colunbia |aw,
held that the limtations period for a tenant's cl ai mof over-
paynment of rent based on the landlord' s alleged msinterpre-
tation of a | ease provision conmenced when the tenant first
recei ved notice of the landlord's interpretation. Lenkin, 771
F. Supp. at 27. The statute of limtations barred the com

pl ai nt even though further payments would be incorrectly
inflated, if the tenant's interpretation was correct. 1d.

Nor west al so seeks to extend the period of limtations on
the ground that the six-year period of limtations in the
general statute (28 U S.C. s 2401(a)) only started running in
1999, after the FDIC finally rejected its refund claim so that
if it sued for a refund within six years of that date it was
entitled to recover all overpayments within six years of its
suit. This cannot possibly be right. Norwest initiated no
adm ni strative action until My 1998, when it requested a
refund in a letter to the FDIC. By then the linmtations
peri od had already expired. |If Norwest's claimwas untinely,
as we have determined it was, the FDIC s rejection of the
claimcould not make it tinmely. Norwest relies upon Sendra
Corp. v. Magaw, 111 F.3d 162 (D.C. Gr. 1997), for the
proposition that when an agency reopens a matter it creates a
right of judicial review But we cannot see how the FD C
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Assessnment Appeals Conmittee's decision to treat the claim
for a refund on the nmerits, while noting in a footnote that it
appeared to be untinely under s 1817(g), sonehow waived

the statute of limtations defense in judicial proceedings.

The district court's judgment in favor of Norwest cannot
stand because the conmplaint was filed after the expiration of
the five-year statute of linmtations provided by 18 U S. C
s 1817(g). The judgment of the district court is vacated and
the case is remanded with instructions to dism ss because the
action was untimnely.

So ordered.
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