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Bruce G Sheffler argued the cause for appellant. Wth
himon the notion/petition was Garyowen P. Mbrri sroe.
Timot hy M Hughes entered an appearance.

Sharon Y. Eubanks, Director, U S. Departnent of Justice,
argued the cause for federal appellee. Wth her on the
opposition were Stephen D. Brody, Deputy Director, and
Dani el K. Crane-H rsch, Trial Attorney.

Before: G nsburg, Chief Judge, and Sentelle and
Randol ph, Circuit Judges.

pinion for the Court filed by Crcuit Judge Sentelle.
Di ssenting opinion filed by Grcuit Judge Randol ph

Sentelle, Crcuit Judge: British Anerican Tobacco (In-
vestnments) Ltd. ("BATCo"), seeks an energency stay pend-
i ng expedited appeal of the district court's discovery orders
requi ring BATCo to produce an allegedly privil eged docu-
ment. In the alternative, BATCo seeks a wit of mandanus
vacating the orders. BATCo contends that this Court has
jurisdiction over its appeal under the coll ateral order doc-
trine. See Cohen v. Beneficial Indus. Loan Corp., 337 US.
541 (1949). On the nerits, BATCo argues that the district
court erred by ruling that BATCo wai ved the attorney-client
privilege, wthout first considering BATCo's pendi ng objec-
tions to the request for the allegedly privileged docunent.
Because we agree that BATCo has denonstrated jurisdiction
under the collateral order doctrine and satisfied the require-
ments for a stay, we grant its notion for a stay and di sm ss
the petition for mandanus as noot.

| . Background

Appel l ee, the United States of America, initiated this | aw
suit agai nst BATCo and five other tobacco conpanies in
Sept enber 1999 al |l egi ng that defendants violated the civil
provisions of RICO, 18 U S.C. ss 1961-68 (2000), by engaging
in "a pattern of racketeering activity" to "conceal the health
ri sks of cigarette snoking and the addictiveness of nicotine."
The governnent further alleges, in relevant part, that defen-
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dants have "destroy[ed] and conceal [ed] docunents" and tak-
en "other steps to shield docunents and materials from

di scovery." As to renedy, the governnment seeks, inter alia,
di sgorgenent of defendants' profits and recovery of the nedi-
cal costs of the tobacco conpani es' custoners.

The parties exchanged Conprehensive Requests for Pro-
duction on August 22, 2000. The governnent requested that
t he def endants produce "[a]ll docunments relating to record-
creating, record-keeping, record-retention, record di ssem na-
tion or distribution, and/or record-destruction policies, prac-
tices, and procedures ... in any part of your organization
that has or had responsibility for ... research concerning
snoki ng and health or addiction.”™ On Novenber 6, 2000,
BATCo responded to the government's docunent requests,
and objected, inter alia, to producing any docunments created
prior to August 19, 1994, except those contained in the
Qui I df ord Depository in England (the "Guil dford objection").
The Depository was established in response to a parallel
action filed against the sane defendants by the State of
M nnesota and contains over one mllion docunents. State of
M nnesota v. Philip Mrris, Inc., No. Cl-94-8565 (M nn.
Super. C. 1994). BATCo al so objected to produci ng any
docunents in the possession of third parties if the docunents
were not al so in BATCo's possession, custody, or control (the
"third-party objection").

In March 2002, the Suprene Court of Victoria, Australia,
publicly rel eased a decision regarding di scovery in a case
involving WD. & HO WIls ("WIIls"), an Australian subsid-
iary of British American Tobacco Australia Services Limted
("BATAS"), in which BATCo has a minority ownership inter-
est. MCabe v. Brit. Am Tobacco Austl. Servs., Ltd., (2002)
V.R 73. The decision quotes extensively froma Mrch 1990
menor andum prepared for WIlls by an attorney at the British
law firmLovell, White & Durrant ("Lovell"), in its capacity as
counsel for WIIls and BATCo (the "Foyle Menoranduni or
"the menp"). See id. The Foyl e Menorandum advi ses Wl ls
on nodi fying its docunent retention policy in |ight of increas-
ing litigation against tobacco conpanies in the United States
and Australi a.
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Subsequent to the McCabe decision's rel ease, the govern-
ment requested by letter that BATCo produce the Foyle
Menor andum BATCo responded that it had been "unable to
| ocate the docunent[ ], or any evidence that plaintiff selected
[it] for production.”

On May 28, 2002, during the deposition of former BATCo
CEO Urich Herter, governnent counsel requested the "im
nmedi at e production" of the Foyle Menorandum so it could be
used to refresh Herter's recollection. Wen BATCo's counsel
decl i ned, government counsel initiated an energency tel econ-
ference with the district court to determ ne whet her BATCo
was required to i medi ately produce the Foyl e Menoran-
dum During the tel econference, BATCo contended that the
docunent was covered by the @Quil dford objection and in-
formed the Court that it did not even know if the docunent
was in its possession. Mreover, BATCo argued that the
Foyl e Menorandum was protected by the attorney-client
privilege. The district court did not address BATCo's Cuil d-
ford and third-party objections. Instead, the court ruled that
BATCo had wai ved any claimof attorney-client privilege
because the neno had not been listed in BATCo's privil ege
log. The court added that BATCo was free to re-litigate the
underlying facts of the order before the Special Master in the
case. The follow ng day, the district court issued a witten
order nenorializing the tel ephone ruling and requiring
BATCo to produce the nmeno "if the document is in the
control or possession of BATCo," and to make "all reasonable
effort to locate" it. United States v. Philip Mrris Inc., No.
99-2496 (D.D.C. May 29, 2002) ("Order 157").

On May 30, 2002, BATCo and the governnent tw ce ap-
peared in tel ephonic conferences before the Special Master in
whi ch BATCo sought to attack Order 157. Although the
argunent in the first conference is not part of the record,
BATCo appears to have raised its Quildford and third-party
objections in this conference. See Oal Rep. and Recom 56
at 35 (BATCo counsel raising objection in context of "reit-
erat[ing] what | said this nmorning"). It definitely raised
themin the second conference. See id. at 35, 43. Like the
district court, the Special Master did not address these
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objections. Instead he concluded that, because the Foyle
Menor andum was in the possession of Lovell, it was "within

the control and possession of BATCO' and thus required to

be logged in the privilege log. Oal Rep. and Recom 55 at
11. The Special Master therefore recomended that the
district court issue an "order of further conpliance"” so that
BATCo woul d i nmedi ately produce the neno. Id.

BATCo then submitted to the district court a seal ed copy of
t he Foyl e Menorandum and noved the district court to
reconsider its orders compelling production. BATCo again
urged the court to consider its Quildford and third-party
obj ections before requiring BATCo to produce or |log the
Foyl e Menmorandum  See BATCo Br. in Supp. of Mt. for
Recons. at 14. On July 2, 2002, the court denied the notion
to reconsider and ordered BATCo to produce the neno
within two days. United States v. Philip Mrris Inc., No.
99-2496 (D.D.C. July 2, 2002) (order conpelling production).
The court held that because BATCo had "know edge and
possessi on"” of the Foyle Menorandum "by at |east February
of 2002," BATCo was required under Federal Rule of Gvil
Procedure 26(e), to "identify and/or designate the docunent”
as privileged at that tinme. Philip Mrris, No. 99-2496, slip
op. at 4 (D.D.C. July 2, 2002) (menorandum opi ni on accomnpa-
nyi ng order). Thus, the court concluded that BATCo's failure
to list the meno on the privilege | og waived BATCo's attor-
ney-client privilege claim 1d. at 4-5. The court did not
further address BATCo' s objections.

BATCo requested that the district court stay its orders
pendi ng appeal. On July 10, 2002, the district court denied
the nmotion for stay, reasoning that BATCo had not estab-
lished appellate jurisdiction nor showmn that it was likely to
prevail on its challenge to the waiver ruling. Philip Mrris,
No. 99-2496, slip op. (D.D.C. July 10, 2002). The court also
noted that BATCo woul d not suffer irreparable harm absent
a stay, particularly given that many portions of the Foyle
Menor andum have al ready been made public in McCabe. 1Id
at 2. By contrast, the district court found that a stay woul d
substantially harmthe governnent and undermi ne the public
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i nterest by jeopardizing the "extrenely demandi ng" di scovery
schedul e and July 15, 2003 trial date set by the court. 1d. at
2-4.

BATCo timely filed this appeal and sought an energency
stay pending expedited review, clainmng that the district court
shoul d have ruled on its pendi ng objections to producing the
Foyl e Menorandum and at that time, given BATCo a chance
to |l og the neno.

I1. Analysis

In seeking a stay pendi ng appeal, BATCo nust show (1)
that it has a substantial |ikelihood of success on the nerits;
(2) that it will suffer irreparable injury if the stay is denied;
(3) that issuance of the stay will not cause substantial harmto
other parties; and (4) that the public interest will be served
by i ssuance of the stay. Washington Metro. Area Transit
Commin v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cr.
1977).

We first consider our jurisdiction over BATCo's appeal and
then address, in turn, the requirenents for an energency
stay.

A Juri sdiction

BATCo argues that this Court has jurisdiction over its
appeal under the collateral order doctrine, first enunciated by
the Suprene Court in Cohen, 337 U S. 541. The collatera
order doctrine is a narrow exception to the general rule that
appel l ate reviewis only available for final orders. Quacken-
bush v. Allstate Ins. Co., 517 U S. 706, 712 (1996). For
jurisdiction to lie under Cohen's collateral order doctrine,
BATCo must show that (1) the order fromwhich it appeals
concl usively determ nes the di sputed question; (2) appellate
review will resolve an inportant issue conpletely separate
fromthe nerits of the action; and (3) the order will be
ef fectively unrevi ewabl e on appeal froma final judgnent.
Puerto Rico Aqueduct & Sewer Auth. v. Metcal f & Eddy,

Inc., 506 U S. 139, 144 (1993); Nat'l Ass'n of Crimnal Def.
Lawers v. United States Dep't of Justice, 182 F.3d 981, 984
(D.C. Gr. 1999).
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The first requirenment is satisfied because the district
court's order conclusively and finally determ ned that the
Foyl e Menorandumis not protected by the attorney-client
privilege. In no way does the record suggest that the district
court's conclusion is tentative or subject to revision

The second requirenment has two prongs-separability and
i nportance. Clearly, the privilege question is separable from
the nmerits of the underlying case. As to inportance, "for the
pur poses of the Cohen test, an issue is inportant if the
interests that would potentially go unprotected w thout inme-
diate appellate review of that issue are significant relative to
the efficiency interests sought to be advanced by adherence
to the final judgnment rule.” 1In re Ford Motor Co., 110 F. 3d
954, 959 (3d Cir. 1997); see also Digital Equip. Corp. v.
Desktop Direct, Inc., 511 U S. 863, 878-79 (1994) ("[T]he third
Cohen question ... sinply cannot be answered without a
j udgnment about the value of the interests that woul d be | ost
t hrough rigorous application of a final judgnment require-
ment."). Thus, the considerations underlying the final judg-
ment rul e--the costs of pieceneal review-nust be wei ghed
agai nst the costs of delay. Johnson v. Jones, 515 U. S. 304,
315 (1995); Ford, 110 F.3d at 959. The Suprene Court
explained that " "inportant' in Cohen's sense [mneans] being
wei ghtier than the societal interests advanced by the ordinary
operation of final judgment principles.” Digital Equip., 511
U S. at 879. For exanple, collateral order reviewis avail able
to decide, inter alia, issues of federal court abstention
Quackenbush, 517 U. S. 706, Eleventh Arendnment imunity,
Puerto Rico Aqueduct, 506 U S. 139, and qualified i mmunity,
Mtchell v. Forsyth, 472 U S. 511 (1985).

In Ford, the Third Grcuit addressed the issue before this
court today and held that collateral order reviewis also
avai l able to chall enge an attorney-client privilege ruling. 110
F.3d at 957-64. The Ford court anal ogi zed to Suprene
Court precedent and held that the attorney-client privilege
was the type of "institutionally significant status or rel ation-
ship" that justifies collateral order review Id. at 960. W
agree, consistent with our decision In re Grand Jury Investi -
gation of Ocean Transportation, 604 F.2d 672 (D.C. Cir.
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1979), in which we allowed interlocutory appeal of a privilege
claimthat arose after the appellant inadvertently produced
al l egedly privileged docunents. 1d. at 674.

The attorney-client privilege rests at the center of our
adversary system and pronotes "broader public interests in
t he observance of |aw and admi nistration of justice" and
"encourage[s] full and frank communi cati on between attor-
neys and their clients.” Upjohn Co. v. United States, 449
U S. 383, 389 (1981). The privilege pronotes sound | ega
advocacy by ensuring that the counsel or knows all the infor-
mati on necessary to represent his client. 1d. Only by ensur-
ing that privileged information is never disclosed will these
i nportant interests be advanced. Ford, 110 F.3d at 962.
Even t hough enforcenent of the privilege often results in the
suppressi on of probative evidence, our jurisprudence has
determ ned that its val ue outwei ghs these costs. Simlarly,
we today conclude that the institutional benefits of allow ng
interlocutory review of attorney-client privilege clains out-
wei gh the costs of delay and pi eceneal review that may
result.

The governnment proposes two reasons why BATCo's privi-
lege claimdiffers fromthe i nmedi ately appeal abl e privilege
clains in Ford and Ccean Transportation. First, the govern-
ment argues that BATCo is not asserting a privilege claim
because the district court did not reject a tinely asserted
claimof privilege, but nmerely held that BATCo wai ved the
privilege by failing to | og the Foyle Menorandum On these
facts, this is a distinction without a difference. The only
reason the district court did not reach the nerits of BATCo's
privilege claimis because of the court's allegedly erroneous
wai ver ruling. A decision defining the contours of a waiver of
privilege is no less "inportant” for Cohen purposes than a
ruling on the contours of the privilege itself. An erroneous
finding of waiver, |ike an erroneous ruling denying a claim of
privilege, eviscerates the same inportant institutional inter-
ests in preserving privileged information, and derivatively,
full and frank conmmuni cati on between client and attorney.

Second, the government argues that the privilege issue is
not inportant because so nuch of the Foyle Menorandum
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has al ready been rel eased in the MCabe decision. This
argunent m sconstrues Cohen's inportance requirenent.

The i nportance prong requires weighing the "institutionally
significant status or relationship" at stake, Ford, 110 F. 3d at
960, not the individual circunstances of each case. Johnson
515 U. S. at 315 ("We of course decide appealability for
categories of orders rather than individual orders. Thus, we
do not now in each individual case engage in ad hoc bal anci ng
to decide issues of appealability.") (citation onmitted). The
attorney-client privilege protects an inportant status or rel a-
tionship regardl ess of whether some portion of the privil eged
mat eri al has already been lost. Total disclosure of the Foyle
Menor andum woul d unquesti onably further inpair the attor-
ney-client privilege. See Ccean Transp., 604 F.2d 672 (all ow
ing collateral order review of privilege ruling even though

al l egedly privileged docunents had i nadvertently been pro-
duced to prosecution). Therefore, we conclude that BATCo's
appeal of the district court's ruling satisfies Cohen's inpor-
tance requirenent.

To satisfy Cohen's final requirenent for jurisdiction under
the collateral order doctrine, BATCo nust al so show that the
district court's discovery order will be effectively unrevi ew
abl e on appeal froma final judgnent. Puerto Rico Agqueduct,
506 U.S. at 144; Crimnal Def. Lawyers, 182 F.3d at 984. An
order is effectively unreviewable if it "involves an asserted
right the | egal and practical value of which would be de-
stroyed if it were not vindicated before trial." Lauro Lines
S.R L. v. Chasser, 490 U S. 495, 499 (1989) (quotation omt-
ted). Wiile BATCo coul d appeal the discovery order after
final judgnment, the appellate court would nerely send the
case back for re-trial without use of the privileged materials.
By that point, the entirety of the Foyle Menorandum wil |
have been disclosed to third parties, making the issue of
privilege effectively nmoot. See Ccean Transp., 604 F.2d at
674; see also In Re Papandreou, 139 F.3d 247, 251 (D.C. Cr.
1998) (stating in dictumthat "[d]isclosure foll owed by appea
after final judgnment is obviously not adequate in [privilege]
cases-the cat is out of the bag"). 1In this case, the right
sought to be protected--BATCo's privil ege--would be de-
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stroyed if interlocutory appeal is not allowed. Mreover, the
United States' attorneys could gain val uable new | eads from

t he Foyl e Menorandum  See Chase Manhattan Bank, N. A

v. Turner & Newall, PLC, 964 F.2d 159, 165 (2d Cr. 1992). It
woul d be inpossible for a court to sort out and redress the
harm caused by the incorrect disclosure.

Some of our sister circuits have suggested that a party
m ght obtain effective review of an adverse privil ege order by
refusing to obey the district court's discovery order and
t hereby standing in contenpt or incurring sonme other sanc-
tion. By appealing the sanction, they suggest, a party may
have an adverse privilege ruling reviewed upon final judg-
ment wi thout disclosing the privil eged document. See FDIC
v. QOgden Corp., 202 F.3d 454, 458 n.2 (1st Cr. 2000); see also
Rei se v. Bd. of Regents of Univ. of Wsconsin, 957 F.2d 293,
295-96 (7th Cir. 1992) (discussing this method of obtaining
review of order to submt to nedical exam nation). It is
principally because of the availability of the di sobedi ence
route to review that a majority of the circuits to have
consi dered the issue have held that adverse privilege rulings
are not appeal able. See Ogden, 202 F.3d at 458 n.2; Dell-
wood Farns, Inc. v. Cargill, Inc., 128 F.3d 1122, 1125 (7th
Cr. 1997) (in case involving "l aw enforcenment investigatory
privilege," holding discovery order not within collateral order
doctrine "even if it is an order denying a claimof privilege");
Simmons v. City of Racine, 37 F.3d 325, 327 (7th Cr. 1994)
(in case involving "informer's privilege,"” noting that discovery
orders are not appeal abl e under Cohen even if "issued over
an objection that the information at issue is privileged");
Boughton v. Cotter Corp., 10 F.3d 746, 750 (10th Cr. 1993);
Texaco, Inc. v. Louisiana Land & Exploration Co., 995 F.2d
43 (5th G r. 1993) (enforcing general inapplicability of collat-
eral order doctrine to discovery orders in case involving
attorney-client privilege clain); Chase Manhattan Bank
N. A v. Turner & Newall, PLC, 964 F.2d 159, 161-63 (2d Gr.
1992) (sanme but issuing wit of mandanus); Reise, 957 F.2d
at 295 ("even orders to produce information over strong
obj ections based on privilege are not appeal able"); Quantum
Corp. v. Plus Dev. Corp., 940 F.2d 642, 644 (Fed. Cr. 1991);
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see al so Anmerican Express Warehousing, Ltd. v. Trans-
anerica Ins. Co., 380 F.2d 277, 280-83 (2d Cr. 1967) (worKk-
product privilege).

Al t hough these authorities are weighty, we cannot foll ow
them At |least sone of the holdings are based in part upon
t he assunption that di sobedience may | ead to a contenpt
citation that would itself be an appeal able order. See QOgden,
202 F.3d at 458 n.2. In this circuit, however, it is settled that
a civil contenpt citation is not appealable as a collatera
order. Byrd v. Reno, 180 F.3d 298 (D.C. Cir. 1999). 1In the
rel ated context of determ ning whether a petitioner for man-
danmus has adequate alternative neans of relief, we have
expressed concern that a party that seeks revi ew does not
know i n advance "whether refusal to conply with the di scov-
ery order will result in a civil contenpt order or a crimna
contenpt order." 1In re Sealed Case No. 98-3077, 151 F.3d
1059, 1065 (D.C. CGir. 1998); see also 15B C. Wight, A
Mller & E. Cooper, Federal Practice & Procedure
s 3914.23, at 146 (2d ed. 1992). Although there may be other
sanctions that the district court could inpose, such as striking
all or a portion of the party's pleadings, see Fed. R Cv. P
37(b)(2), these are in the district court's discretion and are
therefore not reliable avenues to appeal. Moreover, they
may be of such severity that a reasonable party woul d not
risk incurring them even in order to preserve a clearly
meritorious privilege claim

The di ssent argues that our decision in Byrd requires us to
hold that a privilege ruling is not appeal abl e because a
privilege ruling is nerely a "predicate” ruling to an unappeal -
able civil contenpt citation. See Dissent at 1-2, 3. Since
BATCo coul d not appeal the contenpt citation under Byrd,
t he di ssent reasons, it should not be able to appeal the
"predicate" privilege ruling either. W do not think that the
di ssent's concl usion follows fromour holding in Byrd.

In Byrd, we held that a general class of orders--civil
contenpt citations--are not final orders under 28 U S.C
s 1291. That is an entirely different question than the one
we face today: whether attorney-client privilege rulings--a
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narrow subset of the rulings that mght eventually lead to a
contenpt citation--fall within Cohen's collateral order excep-
tion to the final order rule. Neither this Court in Byrd nor
the Suprenme Court has held that certain types of rulings are
excluded from Cohen's col |l ateral order exception nerely be-
cause they may |l ead to an unappeal able civil contenpt cita-
tion. Rather, an order is appeal abl e under Cohen if it neets
the three prong test of conclusiveness, separability and im
portance, and effective unreviewability. This inquiry requires
careful exam nation of the type of order at issue to determ ne
whet her the benefits of imediate appeal ability outwei gh the
costs that may result from pi eceneal adjudication, see John-
son v. Jones, 515 U. S. 304, 315 (1995), not nerely a cursory
gl ance to determ ne whether the order could lead to an
unappeal abl e civil contenpt citation, as the dissent suggests.

Finally, the Byrd Court itself recognized that its central
hol di ng--that civil contenpt orders are not final orders under
s 1291--did not elimnate the need for the particul arized
Cohen inquiry. Indeed, the Byrd Court separately addressed
the i ssue of whether the underlying discovery order and civil
contenpt order were i medi ately appeal abl e under the col -
| ateral order doctrine. See 180 F.3d at 302. |If the dissent's
readi ng were correct, the Byrd Court would not have needed
to address the collateral order doctrine because that issue
woul d have been precluded by the Court's holding that civil
contenpt orders are not final orders. For all of these
reasons, we are unpersuaded by the dissent's argunent that
this Court |acks jurisdiction over BATCo's appeal

Therefore, we hold that BATCo has denonstrated jurisdic-
tion under the collateral order doctrine. W turn nowto
BATCo' s |i kel i hood of success on the nerits of its claim

B. Li kel i hood of Success on the Merits

BATCo contends that it is likely to succeed on the nerits
because the district court failed to consider BATCo's pendi ng
obj ections to producing the Foyl e Menorandum and t hus
incorrectly found that BATCo waived its privilege claimby
failing to log it. BATCo argues that even if the district court
overruled its objections, BATCo shoul d have been given, at
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that time, an opportunity to place the Foyle Menorandum on
its privilege |og.

In considering the merits of BATCo's claim we begin at
Federal Rule of Civil Procedure 26(b)(5). The rule provides
that any party claimng privilege for a docunent requested
during discovery shall |og the docunent on a privilege |og
Fed. R Cv. P. 26(b)(5). The 1993 Advisory Conmittee Notes
explain the application of the rule when a party has pending
obj ections to the docunent request. See Fed. R Civ. P
26(b) (5) advisory conmittee's note. The Notes provide that
the court should first rule on the pendi ng objections and then
if it overrules those objections, give the party claimng privi-
| ege an opportunity to log the allegedly privil eged docunents.
Id. In short, if a party's pending objections apply to all eged-
Iy privil eged docunents, the party need not |og the docunent
until the court rules on its objections.

BATCo clains that its Guildford and third-party objections
apply to the Foyle Menorandum Although there is sone
doubt whet her these objections apply to the Foyl e Menoran-
dum the United States did not raise this argunent in oppos-
ing the present notion for stay. Moreover, there is no
qguestion that the objections were tinmely raised and at | east
facially seemto apply to the nmeno. |If these objections are
found to apply to the Foyl e Menorandum then the district
court's failure to address the objections, or if it overrul ed
them then its failure to give BATCo the opportunity to |og
the meno, was error. Therefore, under these circunstances,
we find that BATCo is likely to succeed on its claimthat the
district court should have consi dered these objections before
ruling that BATCo had waived its privilege. |f BATCo
succeeds on its appeal, it would be entitled to a remand for
the district court to address BATCo's objections as applied to
t he Foyl e Menorandum

C. Irreparable I njury

BATCo woul d suffer irreparable injury if a stay is denied.
Al t hough BATCo "has not asserted any specific irreparable
injury that would occur" if it produced the Foyle Menoran-
dum Philip Morris, No. 99-2496, slip op. at 2 (D.D.C. July
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10, 2002), the general injury caused by the breach of the
attorney-client privilege and the harmresulting fromthe
di scl osure of privileged docunents to an adverse party is
cl ear enough. The governnent argues that we shoul d disre-
gard this harm because parts of the Foyle Menmorandum have
al ready been disclosed in the M:Cabe opinion. W disagree.
The rel ease of the M:Cabe opinion does not dimnish the
harmthat would result fromrel easing additional privileged
i nformati on. Mbreover, the attorneys for the United States
woul d be able to use the Foyle Menorandumto pursue new

| eads on discovery and wi tness questioning. Chase Mnhat -
tan Bank, 964 F.2d at 165. The inplications of this use of
privileged material would be very difficult to renedy on
appeal

D. Substantial Harmto Ot her Parties

The governnment argues that a stay would delay the trial
schedul e set by the district court and harmthe governnment's
ability to conduct discovery in this case. A nere assertion of
del ay does not constitute substantial harm Sone del ay woul d

be occasioned by alnost all interlocutory appeals. Further
any delay will be mnimzed by our expedition in hearing
BATCo's appeal. In short, there is no reason to believe a

m nor delay will substantially harmthe United States.
E. Public Interest

Finally, we consider whether the public interest would be
served by granting a stay. As discussed above, supra at 8, the
attorney-client privilege is an "institutionally significant sta-
tus or relationship” with deep roots in our nation's adversary
system Ford, 110 F.3d at 960. As such, the privilege
advances "broader public interests in the observance of |aw
and adm ni stration of justice.” Upjohn, 449 U S. at 389. W
conclude that granting a stay to allow BATCo to defend its
claimof privilege will serve these sane public interests.

I1'l. Conclusion

Because we are satisfied that we have jurisdiction over this
appeal under the collateral order doctrine and that BATCo
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has net all of the requirenments for an energency stay, we
grant its nmotion for energency stay, expedite the underlying
appeal, and disnmiss its petition for nmandanus as noot.

So ordered.
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Randol ph, Circuit Judge, dissenting: | do not believe we
have appellate jurisdiction over the district court's discovery
orders and | would therefore deny the stay.

The question is whether the orders are "final decisions”
within the neaning of 28 U.S.C. s 1291. The court hol ds that
an order requiring a party to produce a docunment all egedly
protected by the attorney-client privilege is imedi ately ap-
peal abl e under s 1291, pursuant to the interpretation of that
provision in Cohen v. Beneficial Indus. Loan Corp., 337 US.
541, 546 (1949). See Firestone Tire & Rubber Co. v. R sjord,
449 U.S. 368, 373-75 (1981).

If the underlying action here had been a grand jury
proceedi ng, we would not have appellate jurisdiction over
BATCo's appeal. The lawis settled that if a district court
requires a grand jury witness to produce documents over the
Wi tness's objections, the witness nmay not imedi ately appeal
under s 1291, but nust first subject hinself to contenpt and
appeal the contenpt citation. United States v. Ryan, 402
U S. 530, 532-33 (1971), so holds and we have consistently
followed this rule in grand jury cases involving attorney-client
privilege clains. See, e.g., In re Sealed Case, 162 F.3d 670,

672-73 (D.C. Gir. 1998); In re Sealed Case, 107 F.3d 46, 48
nl1 (D.C. Cr. 1997); 1In re Sealed Case, 737 F.2d 94, 97 (D.C
Cir. 1984).

This is a civil case, but s 1291 al so governs appeals in
crimnal cases. Cobbledick v. United States, 309 U S. 323, 324
(1940); United States v. MacDonald, 435 U.S. 850, 853 (1978).
Wy then is it that in a grand jury proceeding the w tness
must di sobey the order to produce and be held in contenpt
bef ore appealing, but--as the court now holds--in a civil
action a party may appeal the order forthwith? Byrd v.

Reno, 180 F.3d 298 (D.C. Gr. 1999), the majority explains,
hol ds that civil contenpt orders are not final under s 1291
Thus BATCo coul d not appeal if it refused to produce the
docunent and were held in civil contenpt. But it seens to

me that this is a reason against--not in favor of--taking
jurisdiction of an appeal from an order that would serve as
the predicate for holding the party in contenpt. At issue in
bot h appeal s woul d be whether the district court correctly
rejected a privilege claimand ordered the party to disclose
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attorney-client comunications. O the two cases, civil con-
tenpt is far nore serious; a party nmay be inprisoned for
violating a court's disclosure order, as Hickman v. Tayl or,
329 U. S. 495, 500 (1947), illustrates.

In any event, the majority's distinction cannot account for
the difference between civil cases and grand jury proceed-
ings. In both types of proceedings a person nmay be held in
civil contenpt, rather than crimnal contenpt, for refusing to
obey a district court order to testify or produce docunents.
See 28 U.S.C. s 1826; Shillitani v. United States, 384 U.S.
364, 371 n.9 (1966). |In fact, the Suprene Court has instruct-
ed the district courts to prefer civil contenpt as a sanction to
force conpliance with their orders even in crimnal proceed-
ings. See id. The prospect of civil contenpt, in other words,
| ooms as much in grand jury proceedings as in civil cases.

| believe there is another explanation. One of the policies
underlying the final judgment rule of s 1291 is "avoid[ing]
the obstruction to just clainms that would conme frompermt-
ting the harassment and cost of a succession of separate
appeal s fromthe various rulings to which a litigation may
give rise, fromits initiation to entry of judgnment." Cobble-
dick, 309 U S. at 325. "The purpose is to conbine in one
review all stages of the proceeding that effectively may be
reviewed and corrected if and when final judgment results.”
Cohen, 337 U.S. at 546. But in grand jury proceedi ngs a
recalcitrant witness usually can obtain review of his attorney-
client privilege claimonly on review of a crimnal or civil
contenpt order. See 2 Sara Sun Beale et al., Grand Jury
Law and Practice s 11:18, at 11-65 (2d ed. Supp. 2001). The
same is true regarding non-party witnesses in civil cases.
See Byrd, 180 F.3d at 300. There will be no other final
j udgnment from whi ch an appeal may be brought. G vil
contenpt orders against grand jury witnesses are therefore
appeal abl e, see Beale, Gand Jury Law s 11:18, at 11-65, and
so are civil contenpt orders against non-party witnesses in
civil cases, see Byrd, 180 F.3d at 300; United States v.
Johnson, 801 F.2d 597, 599 (2d G r. 1986). That is why the
Court in Ryan, 402 U. S. at 532, after saying that the grand
jury witness there could appeal a contenpt citation, did not
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di stingui sh between civil and crimnal contenpt. (Congress
has required in 28 U . S.C. s 1826(b)--the recalcitrant wtness
statute applicable to court proceedings and grand jury pro-
ceedi ngs--that appeals fromcivil contenpt orders nust be

"di sposed of" no later than 30 days fromthe filing of the
appeal.) | do not read Byrd as hol ding otherw se. See 180
F.3d at 302.

VWhat | have witten thus far serves to distinguish In re
Grand Jury Investigation of Ocean Transp., 604 F.2d 672
(D.C. CGr. 1979). As the caption indicates, this was a grand
jury proceeding in which a conmpany, in response to a subpoe-
na, inadvertently turned over allegedly privileged docunents
to the government. The district court rejected the conpany's
notion to have the docunents returned. W held that the
court's order was "final" under s 1291. The appeal cane
within the doctrine of Perlman v. United States, 247 U S. 7
(1918), because the conpany could not contest the order by
refusing to conply with it, and thus could not subject itself to
contenpt. The appeal also fell within the rationale of Cohen
not because there was anything particularly special about the
attorney-client privilege, but because this was the conpany's
only opportunity for appellate review of its privilege claim
No crimnal trial was pending. No final judgnment other than
the denial of the notion for return could bring up the issue.
Ccean Transp., 604 F.2d at 673-74. That is not the situation
here. BATCo could raise the issue later on appeal if it |ost
on the nerits in the district court, or on cross appeal if it
prevail ed and the government appeal ed.

| agree with the magjority that it is necessary to analyze
orders that might lead to civil contenpt, on the one hand, and
civil contenpt citations thenselves, on the other, separately
under the three-prong Cohen test. M. op. at 12. But our
judgrment in Byrd that civil contenpt citations are not appeal -
abl e indicates that the underlying issues--identical to those at
the predicate order stage--fail either the inportance or the
ef fective unreviewability prong of Cohen. Cf. Powers v.
Chicago Transit Auth., 846 F.2d 1139, 1142 (7th G r. 1988).
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Aside fromthis, there is an entirely separate reason why
we do not have appellate jurisdiction over this appeal. The
circuits are split on the question whether, in civil cases,

di scovery orders rejecting a party's attorney-client privilege
claimare i medi atel y appeal able. The Second, Fifth, and
Tenth Circuits hold that there is no appellate jurisdiction
because such orders are not final. See Boughton v. Cotter
Corp., 10 F.3d 746, 749-50 (10th Cr. 1993); Texaco Inc. v.
Loui si ana Land & Exploration Co., 995 F.2d 43, 44 & n. 4

(5th Gr. 1993); Chase Manhattan Bank, N A v. Turner &
Newal | , PLC, 964 F.2d 159, 162-63 (2d Cr. 1992). A case
fromthe Seventh Circuit indicates that it too would refuse
jurisdiction in such an appeal. See Reise v. Bd. of Regents,
957 F.2d 293, 295-96 (7th Cr. 1992). In re Ford Mtor Co.
110 F.3d 954 (3d Gir. 1997), on which ny coll eagues rely, goes
the other way. | wll assune arguendo that Ford Mtor is
correct, although I have severe doubts. | amwlling to nmake
this assunption because | do not believe this appeal is
anything other than a run-of-the-m |l discovery dispute. The
Court's assertion that "[a]n erroneous finding of waiver

evi scerates the same inportant institutional interests" as an
erroneous attorney-client privilege ruling, mgj. op. at 8, is
incorrect. The interests protected by the attorney-client
privilege are not threatened by requiring BATCo to await

final judgnment before bringing the issue to us.

The order before us has nothing to do with the el enents of
the attorney-client privilege and everything to do with BAT-
Co's satisfaction of discovery rules. To decide whether the
district court properly required production of the disputed
menor andum we Wi Il not have to consider, as we would in a
true privilege dispute, any of the elements of the privilege--
under what conditions the nmenorandumwas witten, or for
what purpose. Instead, this appeal will turn on whether
BATCo's attorneys conplied with Fed. R Cv. P. 26(b)(5),
which requires that a party clainmng a privilege "nake the
claimexpressly and ... describe the nature of the docunents

.. hot produced" with sone specificity. Qur decision there-
fore will have no inpact on confidential conmunications be-
tween clients and their attorneys. Cf. Swidler & Berlin v.
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United States, 524 U. S 399, 407 (1998). |If we did not hear
the appeal, clients' incentives to communicate frankly with
their attorneys would remain as strong as ever. The only
possi bl e change woul d be that clients might be nore carefu
to hire attorneys who conply rigorously with the discovery
rul es.

For good reasons, discovery orders are not usually appeal -
abl e before the end of the litigation in the district court. See
McKesson Corp. v. Islamc Republic of Iran, 52 F.3d 346, 353
(D.C. Cr. 1995). The "costs of delay via appeal, and the costs
to the judicial systemof entertaining these appeals, exceed in
t he aggregate the costs of the few erroneous di scovery orders
that m ght be corrected were appeals available. ... D scovery
orders ... are readily reviewable after final decision. A
party aggrieved by the order assures eventual review by
refusing to conply.” Reise, 957 F.2d at 295. | would there-
fore deny the stay pending appeal. |f BATCo wi shes to
preserve the discovery issue, it should refuse to produce the
menor andum and bring the question to us after final judg-
ment. It is no answer to say that the conpany m ght be
unwilling to risk sanctions for disobeying a court order. Mj.
op. at 11. The risk of sanctions facing parties in civil cases is
the sane as that faced by recalcitrant grand jury witnesses,
yet we require grand jury witnesses to face contenpt before
appeal i ng, which at |east gives sonme assurance that the claim
of privilege is sincerely interposed.
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