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(collectively, Saudi Arabia), seeking to recover mandatory
contributions his employers made to a retirement program.
Finding no exception in the Foreign Sovereign Immunities Act
(FSIA or Act), 28 U.S.C. 88 1602 et seq., goplicable to
Peterson’s clams, the didtrict court dismissed his law suit for
lack of jurisdiction. See Peterson v. Royal Kingdom of Saudi
Arabia, 332 F. Supp. 2d 189 (D.D.C. 2004), reprinted in Joint
Appendix (JA.) at 342-58. He now appedls, arguing that Saudi
Arabia is not entitled to sovereign immunity because the FSIA’s
“expropriation” and “commercid activity” exceptions apply to
the dams he presses. Neither exception applies, we conclude,
and thus there is no bads for federa court jurisdiction over
Saudi Arabia for the purpose of Peterson’s suit. We therefore
affirm the didrict court’ s judgment.

We accept as true the facts Peterson aleges in his complaint
and briefly recount them now.! In November 1969, Saudi
Arabia established the General Organization of Socia Insurance
(GOSI) by Royd Decree “to promote foreign commerce and
attract badly needed foreign workers to Saudi Arabia” JA. 3-4.
GOSl has two didinct branches: the Occupationa Hazards
Branch, which provides insurance coverage for employment-
related injuries, and the Annuities Branch, which provides
retirement and death benefits.

From 1969 until 1987, Saudi Arabia required employers and
their employees, regardiess of nationd origin or citizenship, to
make contributions to GOSI. Employers were required to
contribute two per cent of their employees <daries to the

! See Saudi Arabia v. Nelson, 507 U.S. 349, 351 (1993) (“Because
this case comes to us on a motion to dismiss the complaint, we assume
that we have truthful factual alegations before us though many of
those dlegations are subject to dispute.” (internal citation omitted));
accord World Wide Minerals, Ltd. v. Republic of Kazakhstan, 296
F.3d 1154, 1157 n.2 (D.C. Cir. 2002).
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Occupationa Hazards Branch. Each employer and each
employee were responsble for contributing “thirteen . . . percent
of the total vaue of the employee' s wages and other benefits’ to
the Annuities Branch, the employer contributing eight-per cent
and the employee the remaning five per cent. JA. 6. “All
contributions,” however, “were made for the benefit of, and in
the name of, the employee” JA. 6. GOSl invested the
contributions it received in domestic corporations and
organizations aswell asinternationa banks.

In 1987 Saudi Arabiaissued Royal Decree No. M/43, “which
excluded non-Saudi workers from GOSI’s Annuit[ies] Branch.”
JA. 6. The upshot of the Royal Decree was that non-Saudi
workers were no longer digble for retirement and death
benefits. At some point between 1987 and 1990, however,
Saudi Arabia decided to refund to non-Saudi workers a portion
of the contributions made to the Annuities Branch in ther
names. Peterson, who had worked for multiple engineering and
congtruction companies in Saudi Arabia from 1979 to 1990 and
made contributions to GOSI, applied for and eventudly received
in 1988 a refund of the five per cent contribution he made to the
Annuities Branch.  Along with his refund check, Peterson
received the following notice: “Attached is a check for the vaue
of your entittements, due to you as per the applicable rules for
this purpose. This payment represents your full dues from
GOSl.” JA. 22.

Peterson dleges that Saudi Arabia faled to publicize the
refund program, failed to explain its decison to refund only five
per cent of the contributions made in his name and failed to
“gtate when the remaining eight percent would be paid.” JA. 9.
Throughout June 2003, Peterson contacted the Saudi Arabian
Embassy in Washington, D.C., by telephone, by mail and by
facamile to ask for a date certain by which he would receive the
remaning eight-per cent contribution his employers made in his
name. Peterson notified the embassy that he would give Saudi
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Arabia until June 23, 2003 to answer his inquiry and that he
would deem its falure to respond a constructive denia of his
request. Herecelved no answer.

Peterson then sued Saudi Arabiain the didtrict court on August
21, 2003. His complaint dleges four clams based on Saudi
Arabia's falure to refund the ful amount pad into the GOS
Annuities Branch in his bendf: (1) arbitrary and discriminatory
expropriation of his property in violation of internaiond law;
(2) breach of contract; (3) conversion of his property; and (4)
unjust enrichment.  Saudi Arabia subsequently filed a motion to
dismiss, which the didtrict court granted on August 23, 2004.
See Peterson, 332 F. Supp. 2d at 202.

The didrict court concluded that it lacked jurisdiction to
entertain Peterson’s auit under FSIA because his clams falled to
meet the Act's “expropriation” or “commercid activity”
exceptions. See id. a 196-201. With respect to the
“expropriation” exception, the district court concluded that “the
aght percent GOS contribution, characterized by the plaintiff
as an expectation interest in payments, does not qudify as a
right in tangible property and the expropriation exception does
not apply here for that reason.” Id. at 197. “The fact that the
property in question is not ‘tangible€ property is,” it explained,
“digpogtive of the question whether the expropriation exception
of the FSIA can apply to defendants.” Id. a 198. Turning to
FSIA’s “commercid activity” exception, the digtrict court found
it ingpplicable as wdl because “[flhe termination of GOSI
benefits for foreign workers is a sovereign, not a commerciad,
act and the termination cannot be understood to have had a
‘direct effect’ in the United States” 1d. at 201 (quoting 28
U.S.C. 8§ 1605(a)(2). The termingion was “digtinctly
sovereign,” to the court’s mind, because “a private player in the
market certainly could not engage in the particular actions of
intiating, adminigering, and ending a scheme of mandatory
socid insurance” Id. a 200 (internd quotation marks omitted).



USCA Case #04-7159  Document #909113 Filed: 07/29/2005 Page 5 of 15

5

And there was no “direct” effect in the United States, the court
explained, because “[blased on the record before the Court, it
appears that, to the extent Peterson expected a refund of his
GOSI contributions in a particular place, it can & most be
described as an implied agreement for payment in the United
States.” 1d. at 201. In the dternative, the district court further
concluded that Peterson's dams were “barred under any
gpplicable gatute of limitations.” 1d.

He now appeals. See 28 U.S.C. § 1291. On de novo review,
we afirm the judgment of the didrict court, see Princz v. Fed.
Republic of Germany, 26 F.3d 1166, 1168 (D.C. Cir. 1994)
(foragn government’s entittement to sovereign immunity is
question of law subject to de novo review), cert. denied, 513
U.S. 1121 (1995), as set forth below.

In the United States, there is only one way for a court to obtain
juridiction over a foreign stae and it is not a paticularly
generous one—the FSIA. See Argentine Republic v. Amerada
Hess Shipping Corp., 488 U.S. 428, 443 (1989) (“[T]he FSIA
provides the sole bads for obtaining jurisdiction over a foreign
state in the courts of this country . . . ."); accord World Wide
Minerals, Ltd. v. Republic of Kazakhstan, 296 F.3d 1154, 1161
(D.C. Cir. 2002). FSIA provides that a digrict court has
jurisdiction over a avil action agang a foreign sovereign for
any dam “with respect to which the foreign state is not entitled
to immunity.” 28 U.S.C. § 1330(a); see World Wide Minerals,
Ltd., 296 F.3d at 1161. But under the Act, a foreign state is
immune from the jurisdiction of federal and state courts dike,
see 28 U.S.C. § 1330(a); id. § 1604, and remains so unless an
internationa agreement, see id. 88 1330(a), 1604, or one of
several exceptions in the statute provides otherwise, see id.
88 1605, 1607. See Phoenix Consulting, Inc. v. Republic of
Angola, 216 F.3d 36, 39 (D.C. Cir. 2000). In the absence of an
goplicable exception, the foreign soveregn's immunity is
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“complete’—"[tlhe district court lacks subject matter
jurisdiction over the plantiff’s case.” 1d. (citation omitted); see
also Saudi Arabia v. Nelson, 507 U.S. 349, 355 (1993)
(“[UJnless a specified exception applies, a federal court lacks
subject-matter jurisdiction over a dam agang a foreign state.”
(citations omitted)). Peterson maintains that Saudi Arabia is not
entitted to sovereign immunity under ether of two FSIA
exceptions—the “expropriation” exception or the “commercia
activity” one. We conclude neither applies.

Peterson fird maintains that Saudi Arabia is not entitled to
sovereign immunity because it arbitrarily and discriminatorily
expropriated his property in violaion of internetiona law.
Under FSIA,

[a foreign dae shdl not be immune from the
jurisdiction of courts of the United States or of
the States in any case . . . in which rights in
property taken in violaion of internationd law
are in issue and that property or any property
exchanged for such property is present in the
United States in connection with a commercia
activity carried on in the United States by the
foreign state; or that property or any property
exchanged for such property is owned or
operated by an agency or indrumentdity of the
foreign state and that agency or instrumentdity
is engaged in a commercid activity in the United
States.

28 U.S.C. 8§ 1605(a)(3). Thus, for a dam to fit within this
statutory exception, it must meet three requirements. At issue
mugt be (1) “rights in property” that (2) were taken in violation
of internationd law and (3) the property at issue (or any
property exchanged for it) must ether (a) be present in the
United States “in connection with a commercial activity carried
on in the United States by the foreign state” or (b) “owned or



USCA Case #04-7159  Document #909113 Filed: 07/29/2005 Page 7 of 15

7

operated by an agency or indrumentdity of the foreign state and
that agency or instrumentdity” engages in commercid activity
in the United States. 1d. Our andysis begins and ends with the
exception’ sfirg two requirements. Seeiid.

The parties make assorted arguments regarding whether the
dght-per cent GOS| contributions made by Peterson’s
employers on his behdf conditute a “right[] in property”—i.e.,
the parties dispute whether the eght-per cent contribution
congtitutes property at dl, what kind of property it is—tangible
or intangible—and, if it is property, to whom it in fact belongs.
They direct mogt of thar attention to the question whether the
employers GOSI contributions congtitute tangible or intangible
property. Saudi Arabia contends that FSIA’s expropriation
exception encompasses only tangible property (such as physicad
assets), not intangible property (such as a right to receive
payment), and therefore does not apply to Peterson’s employers
GOSl contributions, which it characterizes as securing an
“[€]xpectation interest|] in socid insurance benefits”  See
Appdlees Br. a 14. Peterson disagrees, arguing that such a
cramped interpretation is “shortsghted, overly formdigic and
contradicts Congressond intent,” Appelant’s Br. at 12, and that
his employers GOSI contributions condtitute tangible property
in any event.

The parties focus on this question is not surprisng inesmuch
as the didrict court found the question pivotd, as have other
digrict courts.  Some courts have held that the term “property”
as used in FSIA’s expropriation exception “means physica
property not the right to receive payment.” Lord Day & Lord v.
Socialist Republic of Vietnam, 134 F. Supp. 2d 549, 560
(S.D.N.Y. 2001) (interna quotation marks & citations omitted)
(expropriation exception ingoplicable because claim based on
entittement to funds was “fadly flawed’); accord, eg.,
Sampson v. Fed. Republic of Germany, 975 F. Supp. 1108, 1117
(N.D. lll. 1997) (expropriation exception ingpplicable to dam
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not involving “loss of tangible property” because “property
under this section refers to tangible property” (interna quotation
marks & citation omitted)), aff’d, 250 F.3d 1145 (7th Cir. 2001);
Intercontinental Dictionary Seriesv. De Gruyter, 822 F. Supp.
662, 678 (C.D. Cd. 1993) (“intangible intdlectuad property
rights or the right to receive payment on a contract aleged by
IDS ae not grounds for applying the [expropriation]
exception”); Canadian Overseas Ores Ltd. v. Compania de
Acero del Pacifico SA., 528 F. Supp. 1337, 1346 (SD.N.Y.
1982) (expropriation exception inapplicable to breach of
contract dam because it “is on its face inapplicable to a
contractud right to be paid”), aff' d, 727 F.2d 274 (2d Cir. 1984);
see generally De Sanchez v. Banco Cent. de Nicaragua, 770 F.
2d 1385, 1395 (5th Cir. 1985) (declining to decide issue but
ating cases); cf. Hirsh v. State of Israel, 962 F. Supp. 377, 383
(SD.N.Y. 1997) (assuming reparation payments were
expropriated, exception “neverthdess . . . ingpplicable, as it has
been interpreted to gpply only to the expropriation of tangible
property, not to the right to receive payments’). In fact, this
case is not the only instance in which our Circuit's digtrict court
has andyzed the tangiblelintangible didinction in assessng
subject matter jurisdiction under FSIA’S expropriation
exception. SeeRongv. Liaoning Provincial Gov't, 362 F. Supp.
2d 83, 101 (D.D.C. 2005) (“[T]he FSIA applies where the
property at issue is tangible property.” (internd quotation marks
& citation omitted)). Arguing againgt this precedent, Peterson
reies on a Ninth Circuit decison congruing the Second
Hickenlooper Amendment, 22 U.S.C. § 2370(e)(2),? in which

2 The Second Hickenlooper Amendment constitutes the Congress’s
response to the United States Supreme Court’s decision in Banco
Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964), which hdd an
expropriation clam barred by the act of state doctrine. Seeid. at 428
(“[W]e decide only that the Judicial Branch will not examine the
validity of a taking of property within its own territory by a foreign
sovereign government . . . even if the complaint alleges that the taking
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the court observed that “the tangibleintangible characterization
of property interets . . . is a digtinction without a difference.”
West v. Multibanco Comermex, SA., 807 F.2d 820, 830 (Sth Cir.
1987). For our part, we have not decided the question and need
not do so today.

Regardless whether the eght-per cent GOSI contributions
conditute tangible or intangible property or what sgnificance,
if any, the latter clasdfication may cary under FSIA’s
expropriation exception, 28 U.S.C. 8§ 1605(a)(3), Peterson has
faled to dlege sufficent facts demondrating that the
contributions constitute a “right[] in property” in the firs place.
Peterson maintans that his “subgtantial cash investments in
GOSI” conditute tangible property. Complaint at 13, 58,
reprinted in JA. at 13. But his contributions were not placed in
a private account in his name; rather, if GOSI had remained in
force with respect to foreign workers, the contributions Peterson
(and his employers) made would have been returned to him in
the form of an annuity upon his retirement a age 60, provided
he met cetan conditions. See JA. 216-17. The annuity,
moreover, would not have been based on his five-per cent and

violates customary international law.”). The Second Hickenlooper
Amendment providesin part:

[N]o court in the United States shal decline on the
ground of the federal act of state doctrine to make a
determination on the merits giving effect to the
principles of international law in a case in which a
clam of title or other right to property is asserted by
any party including a foreign state (or a party
claiming through such state) based upon (or traced
through) a confiscation or other taking . . . by an act
of that state in violaion of the principles of
international law, including the principles of
compensation . . . .

22 U.S.C. § 2370()(2).
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his employers eight-per cent contributions to GOSI but instead
on the average monthly wages he received in the two years
preceding his retirement. See JA. 217 (According to Saudi
Arabias Socia Insurance Law base amount is “computed by
multiplying one-fiftieth of the average monthly wages by the
number of insurance years”). Peterson’s counse made two
concessions a ora argument that confirm that Peterson had no
right, contractual or otherwise, to this benefit stream, which
reeembles our Social Security system more than a
penson—such as a 401(k) plan. Peterson’s counsel conceded
both that Peterson was not guaranteed a return of the eight-per
cent contributions his employers made to GOSl in his behdf,
see Tr. of Oral Argument at 32:39, and that Saudi Arabia could
have unilaerdly diminated the GOSI program for all workers,
foreign and domestic, see Tr. of Oral Argument at 4:37. Taken
together, these factors rebut Peterson’s assertion that his and his
employers contributions to GOSl condtitute “rights in property”
of which he was deprived in derogation of internationa law.
See Brewer v. Socialist People’ s Republic of Irag, 890 F.2d 97,
101 (8th Cir. 1989) (expropriation exception ingpplicable
because “breach of contract did not create ‘rights in property’ ”);
see also Human Rightsin China v. Bank of China, No. 02 Civ.
4361, 2005 WL 1278542, at *6 (S.D.N.Y. May 27, 2005)
(expropriation exception ingpplicable because plaintiff had “no
legd right to the property” after funds transferred to third party).

Peterson nonetheless makes two arguments to the contrary,
nether of which we find persuasve. Citing various
authorities—from another circuit’s opinion, Altmann v. Republic
of Austria, 317 F.3d 954 (9th Cir. 2002), to a decison of the
European Court of Human Rights, Skorkiewicz v. Poland (dec.),
App. 39860/98, Eur. Ct. H.R. (1999), reprinted in JA. a 74, to
a law review aticle, Diego Rodriguez-Pinzon & Claudia Martin,
The International Human Rights Status of Elderly Persons, 18
Am. U. INT'L L. Rev. 915 (2003)—Peterson firs contends that
we should heed emerging internationd norms prohibiting a



USCA Case #04-7159  Document #909113 Filed: 07/29/2005 Page 11 of 15

11

government’s teking of a person’s property interest in his
contributions to a penson plan. But, as we noted, the GOSI
program is not a pension plan but a socid insurance system.
Thus it is of no moment that Saudi Arabias Roya Decree No.
M/43 affected only one group of GOSI’ s beneficiaries, viz., non-
Saudi employees. Citing United States Supreme Court cases,
induding Kaiser Aetna v. United States, 444 U.S. 164 (1979)
and Perry v. Sndermann, 408 U.S. 593 (1972), aswell asours,
Nixon v. United Sates, 978 F.2d 1269 (D.C. Cir. 1992) and Hall
v. Ford, 856 F.2d 255 (D.C. Cir. 1988), for the notion that
property is “made up of mutudly reinforcing understandings,”
Nixon, 978 F.2d at 1275, Peterson additiondly argues that his
employers  eght-per cent GOSl contributions congtitute his
property because Saudi Arabia treated it as such by refunding to
hm his fiveper cent GOSl contribution. “[T]here is no
common sense, or legd difference between the ownership of the
5% contribution and the 8% contribution made by the employer
in the employee's name,” his argument goes. Appdlant’s Br. a
23.  While it is debatable that Saudi Arabias refund of
Peterson’s five-per cent contribution to GOSl represents a
“mutud[] . . . underdanding[]” that the contribution was
Peterson’s property, it is indisputeble that the refund does not
further represent a “mutud[] . . . understanding[]” that his
employers  eight-per cent contributions aso condituted
Peterson’s property inasmuch as the refund notified Peterson
that the refund congtituted “full duesfrom GOSl.” JA. 22.

Peterson next mantans that FSIA’s “commercid activity”
exception supplies the necessary juridiction.  Under this
exception,

[a foreign state shdl not be immune from the
jurigdiction of courts of the United States or of
the States in any case . . . in which the action is
based upon a commercid activity carried on in
the United States by the foreign state; or upon an
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act performed in the United States in connection
with a commercid activity of the foregn dtate
elsawhere; or upon an act outside the territory of
the United States in connection with a
commercial activity of the foreign sate
elsewhere and that act causes a direct effect in
the United States.

28 U.S.C. § 1605(8)(2). A foreign date is subject to jurisdiction
under this exception based upon any of three distinct types of
commercid adtivity: “commercid activity carried on in the
United States,” an “act peformed in the United States in
connection with a commercid activity . . . esawhere,” or an “act
outsde the territory of the United States in connection with a
commercid activity . . . elsewhere” which “causes a direct effect
in the United States” 1d.

Peterson asserts that his daim is based upon the third type—an
act that (1) takes place “outsde the territory of the United
States’; (2) “in connection with a commercid activity of the
foreign state esewhere”; and (3) “causes a direct effect in the
United States.” 1d. The act that took place outside the United
States, he says, is Saudi Arabids 1987 Roya Decree excuding
non-Saudi employees from GOS|, Royd Decree No. M/43. The
Decree was issued “in connection with a commercid activity,”
he continues, because the “act of investing the employee
contributions in private companies and providing loans to
private industry condituted commercid activity,” Appelant’s
Br. at 36-37, and because the retirement system was established
for an “overriding commercid purpose’—i.e., “to attract highly
skilled foreign workers . . . to live and work in Saudi Arabia for
the purpose of deveoping the country’s infrastructure”
Appdlant's Br. a 38. The Royd Decree caused a “direct
effect” in the United States, Peterson concludes, because Saudi
Arabia is “accustomed to sending refund checks to be deposited
in bank accounts in the United States and [its] failure to send a
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full refund has thus caused [a] direct effect in the United States.”
Appdlant’s Br. at 40.

Whatever the menit of Peterson’s arguments regarding the first
two requirements, we condude that his cdam fails the find
one—i.e., that the “commercid activity” causes a “direct effect”
in the United States. In Republic of Argentina v. Weltover, Inc.,
504 U.S. 607 (1992), the Supreme Court defined the term
“direct effects’; “an effect is ‘direct,” ” the Weltover Court said,
“If it follows *as an immediate consequence of the defendant’s
... adtivity” 7 1d. at 618 (quoting & dting Weltover, Inc. v.
Republic of Argentina, 941 F.2d 145, 152 (2d Cir. 1991))
(dlipgs by Court). The Weltover Court concluded that
Argentina’s unilaterd rescheduling of the meturity dates of
certain bonds caused a “direct effect” in the United States
because the payees “had desgnated their accounts in New Y ork
as the place of payment, and Argentina made some interest
payments into those accounts before announcing that it was
rescheduling the payments” 504 U.S. a 618-19. “Because
New York was thus the place of performance for Argentina’s
ultimate contractua obligations” the Court explained, “the
rescheduling of those obligations necessarily had a ‘direct
effect’ in the United States: Money that was supposed to have
been ddivered to a New York bank for deposit was not
forthcoming.” 1d. a 619. We applied Weltover in Goodman
Holdings v. Rafidain Bank, 26 F.3d 1143 (D.C. Cir. 1994), and
concluded that no “direct effect” in the United States resulted
from an Iragi bank’s falure to honor letters of credit because
that falure resulted in “no ‘immediate consequence in the
United States.” 1d. at 1146 (quoting Weltover, 504 U.S. at 618).
We found “[t]he gStudtion . . . quite different” from Weltover
because “[n]either New York nor any other United States
location was designated as the ‘place of performance’ where
money was ‘supposed’ to have been paid” to the plaintiffs. Id.
(quoting Weltover, 504 U.S. at 619). We explained that the
bank “might well have paid them from funds in United States
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banks but it migt just as wel have done so from accounts
located outside of the United States.” 26 F.3d at 1146-47.

Peterson’s dlegations fal to demondrate that Saudi Arabia
was “ ‘supposed’ to” refund his GOSI contribution to him in the
United States. See id. at 1146 (quoting Weltover, 504 U.S. at
619). In his complaint, he asserted that he “and other foreign
workers, their employers, GOSl, and the Saudi Government al
understood that Plaintiff would return to the United States and
that GOSI benefits would be remitted here,” Complaint at 7,
1 28, reprinted in JA. a 7, and that he “believed that his
contributions to GOSI would be returned to him in the United
States” Complaint at 7, 129, reprinted in JA. a 7. Inhisbrief
to us, he further states that he submitted to the district court
“numerous declarations . . . from other foreign workers amilarly
Stuated demondrating that [Saudi Arabia was] accustomed to
refunding the GOSI contributions in the United States” and that
“remittances of GOSl annuity benefits . . . were to be sent to the
last known addresses of covered employees.” Appdlant’s Br.
at 40 & n.10. These assartions evidence no agreement—implied
or express—that Peterson was to be paid in the United States.
In fact, he was not pad in the United States. Although he
dams to have made “specia arrangements,” Appellant’'s Br. at
40, Peterson not only received his refund in Saudi Arabia but
deposited it in a Saudi bank as wedl—the entire transaction
occurred outsde the United States. Moreover, Peterson’s
counsdl stated below that Saudi Arabia “represented” to non-
Saudi employees that it would refund GOSI contributions
“wherever the workers lived,” JA. 320, so that, if Peterson
chose to reside outsde the United States, Saudi Arabia would
have returned his contribution to him there, see J.A. 320 (“Of
coursg, if [Peterson] moved to another country, he would have
asked to be pad dsawhere and he would have been paid
esawhere”).  Thus sSmilar to the gdtuation in Goodman
Holdings, Saudi Arabia “might well have paid” Peterson or
another employee in the United States “but it might just as well
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have done so” outsde the United States. 26 F.3d at 1146-47;
see also Princz, 26 F.3d at 1172 (“A ‘direct effect’ . . . isone
which has no intervening dement, but, rather, flows in a sraight
line without deviation or interruption.” (internd quotation marks
& citation omitted)). Accordingly, the “commercid activity”
exception does not provide any court in the United States with
the jurisdiction necessary to entertain Peterson’s it againgt
Saudi Arabia

* * %

For the foregoing reasons, the judgment of the digtrict court is
affirmed.

So ordered.
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