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Before: WIlians, Sentelle and Rogers, Circuit Judges.

pinion for the Court filed by Crcuit Judge WIIlians.

WIlliams, Grcuit Judge: In Oder No. 636, FERC exer-
cised its authority under s 5 of the Natural Gas Act, 15
US. C s 717d, to require that natural gas pipeline conpanies
unbundl e their gas transportation and sales services and file

tariffs in conpliance with the order.1 The tariff filing at issue

here provides that in the event of certain curtail ments cus-
tomers with specified enmergency conditions can secure ex-
enption fromcurtailnment. This of course increases the
curtail ment of the pipeline' s other custoners, which would

ot herwi se have been pro rata. The tariff also calls for sone
conpensation to be paid by the exenpted custoners to the
customers who are additionally deprived. But the petitioners
argue that the conpensation approved by the Conm ssion is
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1 Order No. 636, "Pipeline Service bligations and Revisions to

Regul ati ons Governing Self-I1nplenmenting Transportation; and

Regul ati on of Natural Gas Pipelines After Partial \Wllhead Decon-

trol," FERC Stats & Regs. (CCH) p 30,939, 57 Fed. Reg. 13267,
codified at 18 CFR Part 284, reh'g granted in part, Oder No.
636-A, FERC Stats & Regs. (CCH) p 30,950, 57 Fed. Reg. 36128,

reh' g denied, Order No. 636-B, 61 FERC p 61,272 (1992), aff'd in
part, rev'd in part, United D stribution Cos. v. FERC, 88 F.3d 1105

(D.C. CGr. 1996), on remand, 78 FERC p 61,186 (1997), reh'g
pendi ng.

so limted that it gives custoners inadequate incentives to
pl an ahead to reduce the likelihood and severity of gas-
curtail ment emergencies. As the Conm ssion's explanation
fails to cone to grips with the petitioners' contentions, we
remand the case for want of reasoned deci si onmaki ng.

* Kk %

Texas Eastern Transm ssion Corporation ("Tetco") mnade
its conpliance filing in 1992. The proposed tariff would have
all owed Tetco to curtail service--even to "firnf transporta-
tion custoners--in certain situations of force majeure or
operational necessity. Such "capacity curtailnent” was to be
borne pro rata with two exceptions: first, to protect high-
priority end-uses, as defined by ss 401 and 402 of the Natu-
ral Gas Policy Act, 15 U S.C. ss 3391-92, and second, to
provi de gas to custoners for "energency" situations, defined
as ones where gas was necessary "to avoid irreparable injury
to life or property (including environnmental emnergencies) or
to provide for mninmumplant protection.” Pronpted by the
comments of NU Corporation (Elizabethtown Gas D vision)
("NU/El'i zabet ht own"), the Commi ssion rejected Tetco's first
proposed exception to pro rata curtailnment, finding that the
priorities in the NGPA did not apply to capacity curtail ment.
See Texas Eastern Transm ssion Corp., 62 FERC p 61, 015 at
61,119 (1993). The Conm ssion allowed the second exception
but required that Tetco's revised tariff "include conpensation
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by the custoner seeking the short term [energency] excep-

tion to any other custonmer receiving nore than its pro rata
share of the capacity curtailnent.” 1d. Tetco filed a revised
tariff, including such a conpensation neasure, in February
1993.

The conpensation provi ded, however, was quite limted.
The tariff calls for increases in the exenpted custoner's bil
by "the aggregate curtail nent adjustnent quantity requested
by the Custonmer pursuant to [the energency exenption]
multiplied by the Reservation Charge Adjustnment for the
applicable rate schedul e per Dth [Dekatherm for the applica-
bl e zone"; this anmount is then distributed to the custoners
who were curtailed nore than pro rata because of the exenp-
tion. As we understand this, it nmeans that although the

advant aged custoners have already paid a reservation charge
for their entitlenment to transportation, they pay a prem um
proportional to that charge, for the transportation they enjoy
above pro rata curtailnent |levels by virtue of their energen-
cy condition. The proceeds go to the nore deprived custom
ers, in proportion to their deprivation

Despite the protests of NU/Elizabethtown, The Process
Gas Consuners Group, and The Anerican Iron and Stee
Institute (the latter two collectively "the Industrial G oups")
t hat the conpensation provided was inadequate, the Conm s-
sion accepted Tetco's filing. See Texas Eastern Transm s-
sion Corp., 63 FERC p 61,100 (1993). Upon denial of their
request for rehearing on this issue, see Texas Eastern Trans-
m ssion Corp., 64 FERC p 61, 305 (1993), NU/Elizabet ht own
and the Industrial Goups petitioned for reviewin this court.
See 15 U.S.C. s 717r

* Kk %

Petitioners objected bel ow on two grounds. NU/Eliza-
bet ht own argued that the conpensati on was i nadequate, par-
ticularly for local distribution conpanies ("LDCs"). The in-
creased curtail ment for non-exenpt custoners renoves these
customers' regular access to part of their gas supply; this
supply must be rerouted or replaced, often at a nuch higher
cost. If no replacenent can be found, the LDC custoners
| ose the profit they woul d have nmade on the resale of the gas.
NUI / El i zabet ht own t heref ore proposed setting conpensati on
ei ther by these actual danmage amounts (net replacenment cost
or lost margin) or by a "generic cost" calculated as "a stated
percentage in excess of the spot gas price." The Industrial
G oups raised an additional argunment: that Tetco's conpen-
sation schene gave bad incentives to its customers. Because
an energency exenption aids only custoners w thout sone
backup capabilities of their own (such as "peak shavi ng"
facilities),2 the |l ow conpensation rate allows these custoners
to free-ride on the costly contingency preparations of others.
Bet ween t he grasshopper and the ant, in other words, Tet-
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2 Section 4.2(D)(4) of Tetco's tariff requires a custoner seeking an
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exception to attest that "no alternative fuel could be utilized or is
available to be utilized to prevent the energency situation."

co's schene favors the grasshopper and thus encourages his
feckl ess ways. To correct this incentive problem the |Indus-
trial G oups proposed conpensation at "a predeterm ned

anount that exceeds the cost of the npbst expensive gas
sources or alternative fuels available to custoners.”

The Conmi ssion gave two reasons for rejecting these
suggestions. First, the Conm ssion pointed to the tariff's
i mbal ance resol ution procedures as an "adequate renmed[y]"
for the loss of gas supply. 63 FERC p 61,100 at 61, 496; 64
FERC p 61, 305 at 63,301. This seens to be a red herring.

So far as appears, the inbal ance procedures inpose no cost
on custoners receiving enmergency relief.

Second, the Commi ssion clainmed that "[n]o party has put
forth a plausi bl e conpensation schene that coul d be ade-
quately nonitored by the Commission.” 64 FERC p 61, 305
at 63,301. But the Comm ssion's two opinions say nothing to
expl ain how any of the petitioners' proposals is either inplau-
sible or inpractical to nonitor. And, so far as concerns
NUI / El i zabet ht own' s spot gas proposal, the Conmmi ssion itself
has in related contexts enbraced a conpensation device tied
to the spot gas price: first in the very same proceedi ng, as
the cash-out price used to resolve inbal ances, see 62 FERC
p 61,015 at 61,116-17, and second, in a |later case, as conpen-
sation paid by those enjoying an enmergency exenption from
gas supply curtail ment, see Transcontinental Gas Pi pe Line
Corp., 72 FERC p 61,037 at 61,237-38 (1995). Wile we
recogni ze that capacity curtail ment and supply curtail nent
are not identical, see, e.g., Gty of Mesa v. FERC, 993 F.2d
888, 894-95 (D.C. Cir. 1993), the Comm ssion has nowhere
expl ai ned why the differences render use of a spot-price
solution inappropriate here. Cf. Florida Gas Transm ssion
Co., 70 FERC p 61,017 at 61,063 (1995) (approving settl enent
provi ding capacity curtail ment conpensati on based on alter-
native fuel cost). Nor, to repeat, has it offered any expl ana-
tion of the supposed deficiencies of the petitioners' other
proposal s.

If the Comm ssion had grounds to reject petitioners' pro-
posed alternatives, it has not revealed them W accordingly
remand the case for reconsideration

So
or der ed.
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