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David F. Gimaldi argued the cause for appellees Rivas
and Churreria Mdrid Restaurant.

Roger W Heald was on brief for appellee Aetna Casualty &
Surety Co.

Before: G nsburg, Henderson and Randol ph, G rcuit
Judges.

pinion for the court filed by Crcuit Judge Henderson

Karen LeCraft Henderson, Circuit Judge: Plaintiffs Tom
nmy Athridge (Tonmy) and his father Thomas P. Athridge,
Jr., appeal the district court's grant of summary judgnment to
the defendants in a civil action arising froman autonobile
accident in which Tonmy was seriously injured. W affirm
the grant of summary judgnment to defendants Jesus and
Alicia lglesias and their insurer, the Aetna Casualty & Surety
Conmpany (Aetna), and reverse and remand with respect to
def endants Franci sco and Hilda Rivas and the Churreria
Madrid Restaurant for the reasons set forth bel ow

On July 29, 1987 defendant Alicia Iglesias sent her
16-year-old son, Jorge, (Jorge) to nmow the |lawn at the
resi dence (located in the District of Colunbia) of his cousins,
def endants Franci sco and H | da Rivas, who were out of town
at the tine. Wile at the Rivases', Jorge entered their house
t hrough an open wi ndow, found the keys to the Rivases
manual transm ssion VW Jetta on a kitchen wi ndowsill and
decided to drive the car. The Jetta was registered to Fran-
cisco Rivas and to the restaurant he owns, defendant Churre-
ria Madrid Restaurant.

Jorge and his friend, Janes Ko, drove the Jetta to a | oca
mal | where they met up with Tomy, John Thornburg and
several other friends at about noon. Jorge drove Tomy,
Thornburg and sone of the other teenagers to the house of
another friend, Erin Rupp, for a pool party. Jorge, Thorn-
burg and Ko left the party in the Jetta an hour later. As
Jorge was driving away, however, Thornburg noticed that
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Tommy' s school books were still in the car. Jorge then
turned the car around and drove back toward Rupp's house,
stopping at a stop sign approximately 440 feet fromthe
house. Jorge then began to accel erate towards the Rupp
house. Tonmy, who was with a group of people in the Rupp
driveway, nmoved into the street and began waving his arnms in
an apparent attenpt to stop the car. Jorge, however, contin-
ued to accel erate towards Tonmmy, reaching a speed of ap-
proxi mately 40 nph. Tonmy remained in the mddle of the
road. At the last nmonment, Tommy tried to | eap out of the
way but Jorge swerved in the sane direction. The Jetta
struck Tonmy and threw hi m agai nst the windshield. The

car then swerved, ran onto a neighbor's lawn, struck a |arge
rock, becane airborne and eventually |landed in a ravine
where it hit two trees. Tommy sustained multiple injuries,

i ncludi ng extensive skull fracture and permanent brain injury.

On May 4, 1989 Tonmy and his father filed a diversity 1
suit agai nst Jorge (as operator of the vehicle) and Francisco
Ri vas and Churreria Madrid Restaurant (as registered own-
ers of the vehicle), alleging that Jorge's negligence caused
Tommy's injuries. On Cctober 21, 1991 Francisco R vas and
his restaurant noved for summary judgment, asserting that
Ri vas had not given Jorge permssion to drive the car. The
plaintiffs opposed the notion on the ground that the "perm s-
sive use" issue involved disputed facts and was only one of
several bases of liability. On February 24, 1992 the district
court denied the notion.

In August 1992 the plaintiffs noved for leave to file an
anended conplaint and also filed three new actions: (1) one
agai nst Hlda Rivas, who was not naned in the origina
action, on theories of agency and negligence; (2) one agai nst
Jorge's parents, Jesus and Alicia Iglesias, on theories of
agency, negligence and negligent entrustnent; and (3) one
agai nst Aetna, the Iglesiases' insurer. The district court
consol idated the three new actions with the original |awsuit.
The 1 gl esiases then nmoved for sunmmary judgnment and Aetna

1 The Athridges are residents of the state of Mryl and;
Ri vases are residents of the District of Col unbia.
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subsequently joined the notion. The district court set a pre-
trial conference for Cctober 22, 1992. The parties attended
but there is no record of the proceedings. The plaintiffs
counsel rmaintains that he was instructed by the district court
to be prepared at the next hearing, schedul ed for Novenber

16, 1992, to "show that they were entitled to get to a jury" by
submitting "an opening statement ..., a proffer of evidence,
showi ng sufficient facts that would entitle themto get to a
jury."™ Plaintiffs' Statenent of Proceeding Under Fed. R

App. P. 10(c) at 3; JA 783. According to the plaintiffs
counsel, the court informed himthat he need not be prepared
on Novenber 16 to establish the facts.

At the Novenber 16 hearing the district court heard argu-
ments by the Iglesiases and Aetna on their joint notion for
summary judgnment. The court al so considered the R vases
oral motion to dismss. The plaintiffs' counsel responded by
proffering the proposed testi mony of Thornburg, who would
testify that before the incident Jorge had bragged about
havi ng driven cars in the past, including a Porche owned by
the Rivases. The proffer was oral because, as the Athridges
| awyer explained to the court:

There is no pending notion for sumrary judgnent as to
[the Athridges'] clainms on [sic] the Rivases. There has
not even been an answer filed on the Hlda Rivas newer
case. And | amkind of caught between a rock and a

hard pl ace on that one, because had | been opposing a
formally filed nmotion for sumrary judgnent, which | did
on a previous occasion, having to do with perm ssive
use--had | been opposing that today, which is not really
before the Court, | would have, obviously, been com
pelled to produce affidavits, testinmony or otherw se.

I came in under the posture that | amto proffer evi-
dence, which | stand by ny proffer of what the evidence
will be, but there is no pending notion for summary

j udgrent .

So, consequently--and | have disclosed if | may, because
| want to be abundantly clear. | don't want to be
t hought of as having misled the Court or counsel



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #95-7228 Document #346748 Filed: 04/21/1998

Had | believed that it was in a different posture, then we
could have done that, but what we have done today is
sinmply a proffer of evidence. And | have disclosed the
exi stence of these people. This is ny work product.

And that there are no depositions is not mny problem or

nmy fault.

11/ 16/ 92 Proceedi ngs Tr. 43:20-44:16.

By order filed July 19, 1995 the district court dismssed the

cl ains agai nst all defendants except Jorge, explaining that

it is apparent that Jorge Iglesias acted upon a youthfu

i mpul se of his owmn. His relationship to each and every
one of the nanmed defendants in these cases was not such
as to render any one or nore of themvicariously |iable
for his tortious conduct. He was not driving the car in
the service of either his own parents or their relatives, or
of the restaurant coincidentally registered as a co-owner
of the car. He had no perm ssion to use the car from
anyone, express or inplied. There is no evidence from
which it could be found that any defendant could or
shoul d have reasonably foreseen that Jorge would com

mt a crimnal act, nuch |less that an i nnocent youngster
far renoved fromthe scene would suffer in consequence.

Athridge v. Iglesias, No. 89-1222, slip op. at 2 (D.D.C. filed
July 19, 1995).

The plaintiffs appeal ed and noved for an order settling the
record on appeal under Fed. R App. P. 10(c) in order to
sumari ze the substance of what occurred during the Ccto-
ber 22 conference. The Iglesiases and Aetna filed objections.
The district court denied the plaintiffs' notion, stating that
"the Menorandum and Order of July 19, 1992 granting
judgnments fromwhich the appeal is taken is self-explanatory"
and that "[t]he informal (and inconclusive) pretrial proceed-

i ngs in chanbers of Cctober 22, 1992, played no part in the
Court's decision.” Athridge v. Iglesias, No. 89-1222, slip op
at 2 (D.D.C. filed Apr. 23, 1997).

The case agai nst Jorge proceeded to a bench trial. On
Novenber 8, 1996 the district court held, inter alia, that
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Jorge "t[ook] the car wi thout the perm ssion of the owner."
Athridge v. lglesias, 950 F. Supp. 1187, 1189 (D.D.C. 1996).
The court held that Jorge "violated the duty of care to avoid
colliding with" Tommy and "was al so negligent when he
operated at an excessive speed, approximately 40 nph, on a

street in a residential neighborhood.” 1d. at 1190. The court
found that "this excessive speed was a proxi mate cause of the
collision with plaintiff.” 1d. The court also "conclude[d] on

the basis of the evidence that plaintiff was contributorily
negligent" since "[a] reasonably prudent person woul d not

stand in the mddle of the road when an inexperienced driver

is rapidly approaching in a vehicle.” 1d. at 1191. Neverthe-
less, the district court noted that "[d]espite his contributory
negligence, a plaintiff may be permtted to recover under the

| ast cl ear chance doctrine" and that Tonmy was entitled to
recover since "[t]here was anple roomfor [Jorge] to pass

[ Toomy] on either side, but [Jorge] continued directly to-
wards him" 1d.

The district court entered judgnment for the plaintiffs,
awar di ng Tommy's father $110,010.78 in damages for nedica
expenses and awar di ng Tommy danmages of $1, 400, 000 for
di m ni shed earning capacity and $4, 000,000 for pain and suf-
fering. 1d. at 1194. On June 30, 1997 this Court sunmarily
affirmed the district court, explaining that Jorge "failed to
denonstrate that the district court's findings of fact were
clearly erroneous.” Athridge v. Iglesias, No. 96-7261, slip op
at 1 (D.C. Gr. June 30, 1997).

Now before this Court are the Athridges' appeals of the
district court's grant of summary judgnent to the Iglesiases
and their insurer as well as its sua sponte grant of summary
judgrment to the Rivases and the Churreria Madrid Restau-
rant.

Summary judgnent is granted if "there is no genuine issue
as to any material fact." Fed. R Gv. P. 56(c). Qur review of
a grant of summary judgnent is de novo. Riddell v. Riddel
Washi ngton Corp., 866 F.2d 1480, 1483-84 (D.C. Cr. 1989).
"While district courts possess the authority to enter sunmary
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j udgnent against a party sua sponte, ... that authority may
only be exercised '"so long as the losing party was on notice
that she had to cone forward with all her evidence.' "
McBride v. Merrell Dow & Pharmaceuticals, Inc., 800 F.2d

1208, 1212 (D.C. CGir. 1986) (quoting Celotex Corp. v. Catrett,
447 U.S. 317, 326 (1986)).

A

We first consider the district court's sua sponte grant of
summary judgnment to the Rivases. W reject the Rivases
claimthat the Athridges were on notice because of the
Cctober 22, 1992 conference. W cannot determ ne whether
such notice was adequat e because of the district court's
failure to settle the record regarding that conference. Rule
10(c) of the Federal Rules of Appellate Procedure provides:

If no report of the evidence or proceedings at a hearing
or trial was made ... the appellant may prepare a
statenment of the evidence or proceedings fromthe best
avai | abl e means, including the appellant's recollec-
tion.... Thereupon the statenment and any objections or
proposed anendnents shall be submitted to the district
court for settlenment and approval and as settled and
approved shall be included by the clerk of the district
court in the record on appeal

Fed. R App. P. 10(c) (enphasis added). |In addition, our
Crcuit Handbook of Practice and |Internal Procedures
st at es:

If no transcript is available, the appellant may prepare
and file with the district court a statement of the evi-
dence or proceedings fromthe best avail abl e nmeans,

i ncluding recollection, and serve it on the appellee. The
appel | ee has ten days to serve objections or proposed
anendnments in response. The district court then ap-
proves the statement as submitted or anmended, and
certifies it to this Court as the record on appeal

Handbook of Practice and Internal Procedures: United
States Court of Appeals for the District of Colunbia Grcuit
36-37 (1997) (enphasis added). While the appellant's deci-
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sion to nove for settlenment of the record is discretionary,
once the notion is made the district court is obligated to act
in accordance with Fed. R App. P. 10(c) and Circuit proce-
dure. Here, the Athridges properly filed a proposed state-
ment and served it on the appellees. The Iglesiases and

Aetna tinely filed objections.2 1In its curt denial of the
appel l ants' notion, the district court nmerely stated that "the
Menor andum and Order of July 19, 1992 granting judgnents
fromwhi ch the appeal is taken is self-explanatory” and "[t]he
i nformal (and inconclusive) pretrial proceedings in chanbers
of Cctober 22, 1992, played no part in the Court's decision.”
Athridge v. lglesias, No. 89-1222, slip op. at 2 (D.D.C. filed
Apr. 23, 1997).

VWhet her Rule 10(c) and G rcuit procedure were followed is
of critical inportance in determining if adequate notice was
provided to the appellants that they were to cone forward
with all of their evidence at the Novenber hearing. See, e.g.
McBride, 800 F.2d at 1212. Mbreover, we are not persuaded
by the appellees' argunment that Fed. R App. P. 10(c) is
i nappl i cabl e because the Cctober proceedi ng cannot be char-
acterized as a "hearing or trial." The purpose of Fed. R
App. P. 10(c) would be thwarted by such a narrow readi ng.

I ndeed, "[a]ppellate consideration of the ultinmate question in
a case nust not be frustrated by ... failure to include in the
record prelimnary proceedi ngs which were in reality part of
the trial process, and which mght be found to be of vita
significance on appeal." Gatewood v. United States, 209 F.2d
789, 792 & n.5 (D.C. Cr. 1953) (explaining this Court's sua
sponte request that trial court reporter produce transcript of
rel evant pretrial proceedings "in the interest of both parties,
and of the due adm nistration of justice").3

2 The record does not reflect that the R vases objected to the
plaintiffs' notion to settle the record.

3 Even assuming the Cctober proceeding was a pre-trial confer-
ence but not a "hearing," Fed. R Cv. P. 16(e) requires "[a]fter any
conference held pursuant to this rule, an order shall be entered
reciting the action.”
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VWhat is clear fromthe record is that (1) Francisco Rivas
did not renew his sunmary judgnent notion after his first

nmoti on was denied in February 1992, (2) Hilda Rivas, who

was added as a defendant after Francisco and the restaurant
had moved for summary judgnent, did not nove for sum

mary judgment and in fact never answered the conplaint, (3)
the Athridges had no opportunity to depose Hilda or Francis-
co Rivas because the district court stayed di scovery at the
Cct ober 1992 proceeding 4 and (4) the negligence clainms nade
agai nst the |gl esiases (agency, negligent supervision and neg-
ligent entrustnment) were different fromthose asserted

agai nst the Rivases (consent) so that the fact that the Iglesi-
ases had filed a summary judgnment notion did not adequate-

ly place the plaintiffs on notice that summary judgnment m ght
be granted sua sponte to the Rivases if the Igl esiases pre-
vailed on their notion.

Rul e 56 of the Federal Rules of Civil Procedure requires
that "a nonnoving party go beyond the pleadings and by [its]
own affidavits, or by the 'depositions, answers to interrogato-
ries, and admi ssions on file,' designate 'specific facts that
there is a genuine issue for trial." " Celotex, 477 U S. at 324
(quoting Fed. R Civ. P. 56(e)); see also DKT Menori al
Fund, Ltd. v. Agency for Int'l Dev., 887 F.2d 275, 298 (D.C.
Cr. 1989). If the Athridges had known that they faced
summary judgnment with regard to the R vases, they could
have invoked Fed. R Civ. P. 56(f) "which allows a summary
j udgrment notion to be denied, or the hearing on the notion
to be continued, if the nonnoving party has not had an

4 The record suggests that discovery was stayed by the district
court on Cctober 22. The plaintiffs' assertion that the district court
informed the parties on Qctober 22 that "no di scovery or further
di scovery would be allowed to anyone pending the Court's further
rulings,” JA 784, was not challenged by the Igl esiases or by Aetna
in their responses to the plaintiffs' Rule 10(c) notion. See JA 784-
85, 791-93, 811-15.
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opportunity to make full discovery.” Celotex, 477 U S. at 326.
Here, however, the court granted summary judgment sua

sponte in a witten order well after the hearing--1eaving the
appel lants with no option but to appeal, on an inadequate
record, to this Court. The district court erred in granting the
Ri vases sunmary judgnent sua sponte because it is unclear

whet her the district court afforded the Athridges sufficient
notice or "a full opportunity to conduct discovery." Anderson
v. Liberty Lobby, Inc., 477 U S. 242, 257 (1986); see also First
Chicago Int'l v. United Exch. Co., Ltd., 836 F.2d 1375, 1380
(D.C. Gr. 1988). Accordingly, we nmust reverse the sunmary
judgnment as to the Rivases and remand to the district court

for further proceedings on the plaintiffs' clains against them
and the Churreria Mdrid Restaurant.

B

By contrast, the Iglesiases noved for summary judgnent
i n Septenber 1992 and the appellants therefore had anpl e
notice of their duty to respond and sufficient tine to file a
Rul e 56(f) notion for additional discovery but did not. The
At hri dges had advanced three bases of liability against the
I gl esiases: (1) negligent supervision because they should
have known of Jorge's history of driving without a license; (2)
negl i gent entrustnment based on their having placed Jorge in
a position with access to car keys; and (3) agency because the
instruction to "mw the | awn” created an enpl oyer - enpl oyee
rel ati onship. None of their clains has nerit.

First, the lIglesiases are not liable for "breach of duty to
supervi se" as the cases cited by the appellants thensel ves
denonstrate. For exanple, in Batenen v. Cim the District
of Col unbia Court of Appeal s explained that parents are
l[iable for the acts of their children "where the parent has
permtted a mnor to use a dangerous instrunmentality, or
where they have knowi ngly pernitted, encouraged, or failed
to di scourage, conduct inherently dangerous to others or
prohi bited by laws intended to pronote public safety.” 34
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A.2d 257, 258 (D.C. 1943). In Batenmen, however, the court
rejected the plaintiff's "clainf ] that a |l ack of supervision
wi t hout evi dence of prior conduct requiring the exercise of
parental restraint, renders a parent responsible for acts of a
m nor which with greater supervision would not have oc-
curred” because "the evidence does not show that the conduct

of the minors prior to the instant occurrence was such that
their parents, with closer supervision, would have been aware
that they were engagi ng in conduct which was unlawful or

which mght inflict injury upon others.” 1d. at 258.

Here the Athridges simlarly failed to denonstrate that
Jorge's parents were "aware that [Jorge was] engaging in
conduct whi ch was unlawful or which mght inflict injury upon
others." 1d. They offered no evidence that Jorge's parents
knew t hat he had driven before the day of the accident. They
of fered no evidence that the Iglesiases knew that Jorge had
access to the Rivases' house or car; rather, the evidence
i ndi cated that the Rivases were out of town and that the
house woul d therefore be | ocked. W reject their assertion
that Jorge drove well enough to raise an inference that the
| gl esi ases were aware that he could drive. Finally, the fact
that Jorge knew how to drive, and, according to the plaintiffs,
had driven a notorcycle, is insufficient to support an infer-
ence that Jorge's parents should have known that Jorge could
also drive a car. Mdreover, this evidence does not support an
i nference that Jorge had driven recklessly on any earlier
occasion or that his parents knew about any such reckl ess-
ness. In sum "to render a parent responsible for injuries
resulting fromthe wongful acts of a minor, his negligence in
t he exercise of parental supervision nust have some specific
relation to the act conplained of, which is lacking in the
present case." 1d.

W also affirmthe grant of summary judgnent to the
I gl esi ases on the negligent entrustment claim The Restate-
ment of Torts provides:

It is negligence to permt a third person to use a thing or
to engage in an activity which is under the control of the
actor, if the actor knows or should know that such person
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intends or is likely to use the thing or to conduct hinself
in the activity in such a manner as to create an unreason-
able risk of harmto others.

Rest at enent (Second) of Torts s 308. This section applies

only if the third person is "entitled to possess or use the thing
or engage in the activity only by the consent of the actor.”

Id. comment a. Here the plaintiffs offered no evidence that

the 1glesiases had control of the Rivases' car or that the

| gl esi ases authorized their son to use it. Further, there was

no evi dence presented that they knew Jorge woul d have

access to a car or to car keys.

Finally, the Iglesiases are not |iable under the theory that
Jorge was acting as their enployee. The Restatenent of
Torts provides:

A master is under a duty to exercise reasonable care so

to control his servant while acting outside the scope of

his enpl oynent as to prevent himfromintentionally

harm ng others or from so conducting hinself as to

create an unreasonable risk of bodily harmto them if (a)
the servant (i) is upon the premi ses in possession of the
mast er or upon which the servant is privileged to enter

only as his servant, or (ii) is using a chattel of the master
and (b) the master (i) knows or has reason to know that

he has the ability to control his servant, and (ii) knows or
shoul d know of the necessity and opportunity for exercis-

i ng such control

Id. s 317; see also International Distrib. Corp. v. American
Dist. Tel. Co., 569 F.2d 136, 139-40 (D.C. Cr. 1977) (holding
security conpany liable for its enployees' theft at business
where it provided security).

Al t hough the record is somewhat uncl ear whether Jesus
I gl esi as operated a | awmnnowi ng busi ness, the plaintiffs pro-
duced no evidence that Jorge nowed the Rivases' |awn as
part of any business. Indeed, there is no evidence that
Jorge's father directed himto now the |lawn; instead, Ms.
I gl esias gave the order. Nor is there any evidence that
Jorge was using a chattel of his father. Finally, as with the
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negl i gent supervision claim Jorge's history as a driver was
not sufficient to infer that the Iglesiases should have known
of the need to supervise Jorge.5

For the foregoing reasons, we reverse the grant of sum
mary judgment to the Rivases and to the Churreria Madrid
Restaurant, affirmthe grant of summary judgnent to the
| gl esi ases and Aetna and remand for further proceedi ngs
consistent with this opinion.

So ordered.

5 Wile the plaintiffs rely on Gese v. Mntgonery Ward, |nc.
331 NNw2d 585 (Ws. 1983), where the father's instruction to "now
the awn" was sufficient to create an enpl oyer-enpl oyee rel ati on-
ship, we find that case easily distinguishable in that there the | amn
was | ocated next to the father's tavern
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